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PREFATORY NOTE 


AGRICULTURE DECISIONS is an official publication by the Secretary 
of Agriculture consisting of decisions and orders issued in formal adjudicatory 
administrative proceedings conducted for the Department under various 
statutes and regulations pursuant to the Administrative Procedure Act. 
Selected court decisions concerning the Department’s regulatory programs are 
also included. The Department is required to publish its rules and regulations 
in the Federal Register and, therefore, they are not included in AGRICULTURE 
DECISIONS. 


Consent Decisions entered subsequent to December 31, 1986, are no 
longer published. However, a list of the decisions is included. (53 Fed. Reg. 
6999, March 4, 1988.) The decisions are on file and may be inspected upon 
request made to the Hearing Clerk, Office of Administrative Law Judges. 


Beginning in 1989, AGRICULTURE DECISIONS is comprised of three 
Parts, each of which is published every six months. Part One is organized by 
regulatory agency and statute, and contains all decisions and orders other than 
those pertaining to the Packers and Stockyards Act and the Perishable 
Agricultural Commodities Act, which are contained in Parts Two and Three, 
respectively. 


The published decisions and orders may be cited by giving the volume 
number, page number and year, e.g., 1 Agric. Dec. 472 (1942). It is 
unnecessary to cite a decision’s docket or decision numbers, e.g., D-578; S. 
1150, and the use of such references generally indicates that the decision has 
not been published in AGRICULTURE DECISIONS. 


Direct all inquiries regarding this publication to: Editors, Agriculture 
Decisions, Hearing Clerk Unit, Office of Administrative Law Judges, U.S. 
Department of Agriculture, Room 1081 South Building, Washington, D.C. 
20250-9200, Telephone: (202) 720-4443. 
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COURT DECISION 


TIPCO, INCORPORATED vy. CLAYTON YEUTTER, SECRETARY, U.S. 
DEPARTMENT OF AGRICULTURE; DEPARTMENT OF AGRICULTURE; 
AGRICULTURAL MARKETING SERVICE. 

No. 91-1435. 

PACA Docket No. D-89-528. 

Decided January 30, 1992. 


(Cite as 953 F.2d 639) 


PACA violations - Commercial bribery - Duty to advise customer of employee’s request for 
kickbacks - False invoices - Substantial evidence discussed - Willful violation - Repeated 
violation - Court’s deference to agency construction of statute - Agency’s latitude in penalty 
selection. 


The U.S. Court of Appeals affirmed the Judicial Officer’s order revoking petitioner’s license for 
violating the PACA by commercial bribery, breach of affirmative duty to advise unaware 
customer of its employee’s request for kickbacks, and submission of false invoices that 
constituted false statements within the meaning of the act. The Court rejected petitioner’s 
argument that the Judicial Officer erred in deciding the novel issue of implied duties through 
adjudicatory process rather than through rulemaking. The Court reviews the entire 
administrative record in substantial evidence inquiry. Direct contradiction between Judicial 
Officer’s decision and Administrative Law Judge’s findings does not prevent Agency from 
meeting substantial evidence standard, where Judicial Officer gives reasons for departing from 
ALJ’s findings. The Judicial Officer’s differing interpretation of the evidence regarding 
customer’s ignorance of the kickbacks, which was apparent on the face of his opinion, was 
sufficient reason for departure. The Judicial Officer’s decision was supported by substantial 
evidence and license revocation was within the agency’s wide latitude in penalty selection. 


M. Albert Figinski, Stuart Ross Berger, Weinberg & Green, Baltimore, Maryland, for Petitioner. 
Leslie Karen Lagomarcino, Office of General Counsel, United States Department of Agriculture, 
Washington, D.C., for Respondents. On Brief: Alexandra K. Thomas, Weinberg & Green, 
Baltimore, Maryland, for Petitioner, James Michael Kelly, Associate General Counsel, Raymond 
W. Fullerton, Assistant General Counsel, Margaret M. Breinhold, Deputy Assistant General 
Counsel, Office of the General Counsel, United States Department of Agriculture, Washington, 
D.C., for Respondents. 


Before: Wilkinson and Niemeyer, Circuit Judges, and Young, Senior United States District Judge 
for the District of Maryland, sitting by designation. 
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UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 


ON PETITION FOR REVIEW OF AN ORDER OF THE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


OPINION 


[This unpublished opinion is not binding precedent in the Fourth Circuit. See 
1.0.P. 36.5 and 36.6.} 


PER CURIAM: 


Tipco, Inc., a wholesale supplier of produce in the Maryland Wholesale 
Produce Market, appeals from the Secretary of Agriculture’s Decision and 
Order revoking Tipco’s Perishable Agricultural Commodities Act ("PACA") 
license after a finding that Tipco made regular payments to William Crandall, 
an assistant vice president and employee of one of Tipco’s key customers, 
Magruder’s, Inc., in exchange for Magruder’s continued business. Tipco 
argues on appeal that the Judicial Officer ("JO") erred in concluding that 
Tipco violated an implied duty under the PACA, 7 U.S.C. § 499b(4)(1988); 
that the JO erred in deciding the novel issue of implied duties through the 
adjudicatory process rather than through rulemaking; and that the JO abused 
his discretion in sanctioning Tipco with license revocation. 


Tipco supplied Magruder’s with vegetables through Crandall from 1981 to 
1988. The business relationship between Tipco and Magruder’s deepened in 
December, 1987, when Crandall negotiated an agreement with Tipco Manager 
Frank Spinale to rent Tipco’s empty warehouse bays for storing produce 
purchased and distributed by Magruder’s. Tipco then became Magruder’s 
main supplier and began delivering large quantities of produce, including fruit. 
The parties operated under a pricing agreement whereby Magruder’s paid 
Tipco $1.50 above the cost for every container of fruit. Tipco’s fruit sales 
increased substantially as a result of its relationship with Magruder’s, but 
Magruder’s fell behind in payments. Crandall then approached Spinale and 
requested payment of a twenty-five cents per package "brokerage fee." Spinale 
complied and payments totalling $38,000 were made to Crandall between June 
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and November, 1998. 

In August and October, 1988, United States Department of Agriculture 
("USDA") Investigator James Bright conducted an investigation of Tipco’s 
competitor, Sid Goodman & Co. ("Goodman") and discovered that Goodman 
was paying a twenty-five cents per package fee to produce buyers from 
Magruder’s and Fresh Value stores, including Crandall. This investigation led 
to information implicating Tipco and an investigation of Tipco revealed similar 
payment by Tipco to Crandall. Spinale characterized the payments as a 
“brokerage fee" during his conversations with Bright, but admitted that he 
knew Crandall was not a broker and that Crandall never submitted brokerage 
bills. Spinale also stated that he saw nothing wrong with making the payments 
because they came out of Tipco’s dollar profit margin. 

Several months after the conclusion of Bright’s investigation, the USDA 
filed a formal complaint against Tipco charging a violation of § 2(4) of the 
PACA, 7 U.S.C. § 499b(4). At an administrative hearing, Stanford Steppa, 
Crandall’s supervisor, testified that he had suspected that "something shady 
was going on," but nonetheless backed Crandall "100 percent" and insisted that 
he was unaware of the payments. Crandall was subpoenaed by Tipco but 
failed to appear. At the conclusion of the hearing, the Administrative Law 
Judge ("ALJ") concluded that no violation of the PACA was stated, finding 
that Magruder’s became aware of the payments from Tipco to Crandall in 
August or September of 1988, but allowed the payments to continue. The 
ALJ determined that Steppa’s testimony to the contrary was not credible. 

The JO reversed the ALJ’s decision on appeal and ordered revocation of 
Tipco’s license, relying heavily upon the Secretary’s earlier decision, In re 
Goodman & Co., 49 Agric. Dec. __ (Sept. 26, 1990), aff'd, Sid Goodman & 
Co. v. United States, No. 90-2209 (4th Cir. Oct. 1, 1991) (unpublished). The 
JO found that Tipco made payments to Crandall to induce him to purchase 
more produce, that Magruder’s was unaware of the payments, that Crandall 
was not authorized to receive such payments, and that the payment constituted 
willful, flagrant and repeated conduct, thus, supporting license revocation. 
This appeal followed. 


This Court must review the entire administrative record to determine 
whether the agency’s final decision is supported by substantial evidence. 
Universal Camera Corp. v. NLRB, 340 U.S. 474 (1951). Substantial evidence 
is “such relevant evidence as a reasonable mind might accept as adequate to 
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support a conclusion." Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 
(1938). 

Tipco’s conduct in making payments to Crandall was found to violate the 
first and third clauses of the PACA provision, 7 U.S.C. § 499(b)(4).’ 
Specifically, the JO determined that the invoices given to Magruder by Tipco 
violated the first clause of the statute by reflecting prices higher than those 
charged to other customers and by failing to specify that twenty-five cents of 
the profit on each package was paid to Crandall. The JO also found that 
Tipco breached its duty of fair dealing by engaging in commercial bribery and 
by failing to report Crandall’s requests for “brokerage” payments to 
Magruder’s, which it had an affirmative obligation to do. In reaching these 
conclusions, the JO found that Steppa was unaware of the kickbacks to 
Crandal* and that Magruder’s policy prohibited Crandall’s receipt of 
gratuities. 

We find that the JO’s decision is supported by substantial evidence. 
Although that decision directly contradicted the findings of the ALJ, the 
possibility of reaching two different conclusions does not prevent the agency’s 
findings from meeting the substantial evidence test. Consolo v. Federal 
Maritime Comm’n., 383 U.S. 607, 620 (1956); see also Universal Camera Corp., 
340 U.S. at 496 (substantial evidence test applies even where the agency and 
the ALJ reach contradictory conclusions). In such a situation, however, the 
agency must provide reasons for its departure from the ALJ’s findings. 
Citizens State Bank v. FDIC, 751 F.2d 209, 214 (8th Cir. 1984). The reasons 
for departure in this case are apparent on the face of the JO’s opinion and 
turn on the JO’s differing interpretation of the evidence regarding Magruder’s 
knowledge, or lack thereof, of the payments to Crandall. On this record, 
there is substantial evidence, including Steppa’s own testimony, to support the 
JO’s conclusion that Magruder’s was unaware of the payments, thus 
supporting the conclusion that the payments violated the PACA. 

The JO’s decision is also consistent with our recent opinion in Sid 


'The pertinent clauses make it unlawful to: (i) make false or misleading statements for 
a fraudulent purpose in connection with a perishable agricultural commodity transaction, and 
(iii), “fail, without reasonable cause, to perform any specification or duty, express or implied, 
arising out of any undertaking in connection with any such transaction." Jd. at § 499(b)(4). 


>The JO noted that Steppa challenged Crandall’s earlier conversion of a television set and 
also cited Steppa’s expression of shock when approached by USDA investigators about 
Goodman’s kickbacks to Crandall. 
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Goodman & Co. v. United States, No. 90-2209 (4th Cir. Oct. 1, 1991) 
(unpublished), in which we affirmed the agency’s determination on very 
similar facts that Goodman’s twenty-five cents per package payments to 
Crandall and other produce buyers violated the PACA’s implied duty to deal 
fairly with competitors. Jd., slip. op. at 8. We further held that invoices which 
did not reflect the payments were "false statements” within the meaning of the 
PACA and that Goodman’s conduct was sufficiently willful to support license 
revocation. IJd., slip. op. at 11, 12. 

We find no reason to depart from Goodman on the facts of this case. 
Many of the same actors are involved and the conduct in question occurred 
in the same produce market. The courts must afford deferential treatment to 
an agency’s construction of a statute which Congress entrusted to its 
administration, Chevron v. Natural Resources Defense Council, Inc., 467 U.S. 
837, 844-45 (1984). We affirm the JO’s determination that Tipco’s conduct 
violated the PACA. 

We also affirm the JO’s imposition of license revocation as a penalty. 
Willful, flagrant, or repeated conduct warrants license revocation. 7 U.S.C. 
§ 499h(a). "“Willfulness" is an “intentional misdeed" or an equivalent "gross 
neglect of known duty." Sid Goodman & Co., slip op. at 12 (quoting Hutto 
Stockyard, Inc. v. USDA, 903 F.2d 399, 304 (4th Cir. 1990)). Violations which 
do not occur simultaneously must be considered "repeated." See Zwich v. 
Freeman, 373 F.2d 110, 115 (2d Cir.), cert. denied, 389 U.S. 835 (1967). In this 
case, the payments to Crandall were made regularly over a period of several 
months. The agency has wide latitude in selecting appropriate penalties, Butz 
v. Glover Livestock Comm’n. Co., 411 U.S. 182, 185-86 (1973), and we find 
that license revocation was not inappropriate. 

Accordingly, we affirm the agency’s decision finding a violation of PACA 
and revoking Tipco’s license, as reflected in the opinion of the JO. 

AFFIRMED. 
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DISCIPLINARY DECISIONS 


In re: ARC FRESH FOOD SYSTEMS, INC. 
PACA Docket No. D-90-531. 
Decision and Order filed January 16, 1992. 


Failure to make full payment promptly — Willful, flagrant and repeated violations — No 
hearing required — Wilfulness not required for finding of violations. 


The Judicial Officer affirmed the Decision by Chief Judge Palmer publishing the finding that 
Respondent has committed willful, flagrant and repeated violations of § 2 of the Act by failing 
to make full payment promptly to 16 sellers for 71 lots of fruits and vegetables totalling 
$212,285.87. Wilfulness is not required under the Act or under the APA, since no license is 
being suspended or revoked. Respondent sought to introduce evidence that it thought business 
interruption insurance would pay for the produce, but such evidence would not have negated the 
finding of willful, flagrant and repeated violations. No hearing was required where Respondent’s 
Answer admits failure to pay promptly in amounts that are not de minimis. 


Kimberly D. Hart, for Complainant. 

Thomas L. Flynn, Des Moines, Iowa, for Respondent. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.),' in which Chief 
Administrative Law Judge Victor W. Palmer (ALJ) filed an Initial Decision 
and Order on April 2, 1991, publishing the finding that Respondent has 
committed willful, flagrant and repeated violations of § 2 of the Act (7 U.S.C. 
§ 499b), by failing to make full payment promptly to 16 sellers for 71 lots of 
fruits and vegetables totalling $212,285.87. 

On May 9, 1991, Respondent appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 


‘See generally Campbell, The Perishable Agricultural Commodities Act Regulatory Program, in 
1 Davidson, Agricultural Law, ch. 4 (1981 and 1989 Cum. Supp.), and Becker and Whitten, 
Perishable Agricultural Commodities Act, in 10 Harl, Agricultural Law, ch. 72 (1980). 
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US.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35). On May 30, 
1991, the case was referred to the Judicial Officer for decision. 

Based upon a careful consideration of the entire record, the Initial Decision 
and Order is adopted as the final Decision and Order in this case, except that 
the effective date of the Order is changed in view of the appeal. Additional 
conclusions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), hereinafter 
referred to as the “Act,” instituted by a complaint filed on April 11, 1990, by 
the Acting Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. The complaint alleges that 
during the period April 1988 through March 1989, respondent purchased, 
received and accepted, in interstate commerce, from 16 sellers, 71 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices or balances thereof 
in the total amount of $240,331.37. 

A copy of the complaint was served upon respondent, which complaint was 
answered on May 7, 1990. To its answer, respondent attached a copy of a 
consent order from federal district court resolving some of the same 
allegations as are alleged in the administrative complaint. Specifically, 
respondent consented to a finding that it owed Six L’s Packing Company and 
Central California Tomato Growers Cooperative, Inc., $68,910.00 and 
$32,376.50, respectively. While not matching the figures in the administrative 
complaint exactly, respondent’s admissions in the district court cases, Central 
California Tomato Growers Cooperative, Inc. v. ACR Fresh Food Systems, Inc., 
Case No. 89-201-E, and Six L’s Packing Company v. ACR Fresh Food Systems, 
Inc. et al., Case No. 89-213-E, are sufficient to warrant a finding, pursuant to 


The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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Section 1.136 of the Rules of Practice (7 U.S.C. § 1.136), that it willfully, 
repeatedly and flagrantly violated section 2 of the PACA by failing to pay 
promptly and in full for its produce purchases. Additionally, respondent’s 
statement that the sellers in the other transactions listed in the complaint had 
no claim because they failed to file under the trust are, essentially, admissions 
that these sellers, too, were not paid promptly and in full. Complainant 
moved for the issuance of a Decision, pursuant to Section 1.139 of the Rules 
of Practice (7 C.F.R. § 1.139). Therefore, the following Decision and Order 
is issued without further investigation or hearing pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1, The mailing address of respondent, ACR Fresh Food Systems, Inc., is 
c/o Thomas L. Flynn, Esquire, 2000 Financial Center, Des Moines, Iowa 
50309. 

2. Pursuant to the licensing provisions of the Act, license number 840989 
was issued to respondent on April 3, 1984. This license was renewed annually, 
but terminated on April 3, 1989, pursuant to Section 4(a) of the Act (7 U.S.C. 
§ 499d(a)), when respondent failed to pay the required annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period April 1988 through March 1989, respondent purchased, received and 
accepted in interstate commerce, from 16 sellers, 71 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices, or balances thereof, in 
the total amount of $212,285.87. (The figure in the administrative complaint 
has been reduced to reflect the different figures in the district court cases.) 


Conclusions 
Respondent’s failure to make full payment promptly with respect to the 71 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


The entire Order issued by the ALJ is as follows: 
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A finding is made that respondent has committed willful, flagrant 
and repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and 
the facts and circumstances set forth above, shall be published. 


This Order shall take effect on the eleventh day after this Decision 
becomes final. 


Pursuant to the Rules of Practice governing procedures under the 
Act, this Decision will become final without further proceedings thirty- 
five days after service hereof, unless appealed to the Secretary by a 
party to the proceeding within thirty days after service as provided in 
sections 1.139 and 1.145 of the Rules of Practice (7 C.F.R. §§ 1.139 and 
1.145). 


Copies hereof shall be served upon the parties. 


The Order issued by the ALJ, like the Order issued in this Decision, does 
not set forth what sanction is imposed because Congress has determined the 
sanction in the Act. Specifically, the Act provides that if a Respondent is 
found, “after notice and opportunity for hearing," to have committed any 
flagrant or repeated violation of § 2 of the Act (7 U.S.C. § 499b), the 
Respondent cannot again become licensed under the Act for 2 years (7 U.S.C. 
§ 499d(b)); see also 7 U.S.C. § 499d(c)). Similarly, the persons "responsibly 
connected" with Respondent cannot be licensed under the Act for 2 years 
(7 U.S.C. § 499d(b); see also 7 U.S.C. § 499d(c)); and they cannot work for 
another licensee under the Act for 1 year (7 U.S.C. § 499h(b)). After 1 year, 
the Secretary may approve their employment by another licensee if the 
licensee furnishes a satisfactory bond; after 2 years, the Secretary may approve 
their employment by another licensee without a bond (7 U.S.C. § 499h(b)). 

Respondent’s appeal filed May 9, 1991, states, in its entirety: 


COMES NOW ACR Fresh Food Systems, Inc., Respondent, and 
does hereby appeal from the Order entered by the Court on April 2, 
1991, for the following reasons: 


Respondent had requested an oral hearing on this matter for the 
purpose of presenting evidence concerning the circumstances which 
existed at the time that the alleged PACA obligations occurred 
particularly that the Respondent was led to believe by its business 
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interruption insurance carrier that its insurance would be sufficient to 
pay all operating bills. Such evidence, if allowed to be presented, would 
have negated the Court’s conclusion that Respondent "willfully, 
repeatedly and flagrantly violated § 2 of the PACA by failing to pay 
promptly in full for its produce purchases." 


WHEREFORE, Respondent respectfully appeals from the decision 
of the administrative law judge and requests that the Order so entered 
be set aside, and Respondent be allowed to introduce evidence 
supporting its defense at a formal hearing. 


With respect to the ALJ’s finding that Respondent "willfully" violated the 
Act, the sanctions specified above in the Act are applicable if the Respondent 
is found to have committed any “flagrant or repeated" violation (7 U.S.C. 
§§ 499d(b), 499h(b)). The Act does not refer to willful violations. In 
addition, since no license is being suspended or revoked, the wilfulness 
provisions of the Administrative Procedure Act (5 U.S.C. § 558(c)) are not 
applicable. George Steinberg & Son, Inc. v. Butz, 491 F.2d 988, 993-94 (2d 
Cir.), cert. denied, 419 U.S. 830 (1974); Joe Phillips & Associates, Inc. v. 
Department of Agric., 923 F.2d 862 (9th Cir. 1991) (Table) (text in 
WESTLAW, see note 9), printed in 50 Agric. Dec. 847, 853 n.9 (1991) (not 
precedential under 9th Circuit Rule 36-3). Hence the issue as to whether 
Respondent’s violations were willful is moot. Furthermore, since Respondent 
violated express requirements of the Act (7 U.S.C. § 499b(4)) and regulations 
(7 C.F.R. § 46.2(aa)) by failing to make full payment promptly, the evidence 
Respondent sought to adduce at a hearing would not have negated the ALJ’s 
finding of wilfulness. See Finer Foods Sales Co. v. Block, 708 F.2d 774, 781-82 
(D.C. Cir. 1983); In re The Caito Produce Co., 48 Agric. Dec. 602, 643-53 
(1989). See also Cox v. United States, 925 F.2d 1102, 1105 (8th Cir.), cert. 
denied, 112 S. Ct. 178 (1991). 

Similarly, the evidence Respondent sought to adduce at a hearing would 
not have negated the ALJ’s finding that Respondent’s violations were 
"repeated." See Reese Sales Co. v. Hardin, 458 F.2d 183, 187 (9th Cir. 1972); 
Eastern Produce Co. v. Benson, 278 F.2d 606, 610 n.6 (3d Cir. 1960). See also 
United Fruit & Veg. Co. v. Director of Fruit & Veg. Div., 668 F.2d 983, 983-85 
(8th Cir.), cert. denied, 456 U.S. 1007 (1982). 

In addition, Respondent’s proposed evidence would not have negated the 
ALJ’s finding that Respondent’s violations were "flagrant," since it has 
repeatedly been held that failures to pay promptly and in full (in amounts that 
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are not de minimis) are “flagrant,” irrespective of legitimate business problems 
that caused such failures.’ 

As stated above, the congressionally-dictated sanctions are applicable only 
if the finding of flagrant or repeated violations is made “after notice and 
opportunity for hearing." In this case, Respondent had “opportunity for 
hearing" when the Complaint was issued, but in view of the admissions in 
Respondent’s Answer, the material allegations of the Complaint were basically 
admitted, thereby waiving Respondent’s right to a hearing under the 
Department’s Rules of Practice (7 C.F.R. §§ 1.136, .139).‘ Specifically, 
Respondent’s Answer sets forth the affirmative defense that Respondent was 
of the belief that it would be receiving sufficient insurance proceeds from a 
business interruption insurance carrier to pay for all bills incurred, but that 
Respondent subsequently compromised its claim against the insurance carrier 
for an amount which was not sufficient to pay all expenses incurred. 
Respondent attached to its Answer a Consent Order and Judgment filed by 
the United States District Court for the Southern District of Iowa, Central 
Division, showing that Respondent owes Six L’s Packing Company, Inc., 
$68,910 and Central California Tomato Growers Cooperative, Inc., $32,376.50, 
and ordering Respondent to turn over to those firms all trust funds and 
accounts receivable. Respondent’s affirmative defense further asserts that 


many of the PACA claimants referred to in paragraph 5 of the Complaint did 
not timely file their (trust) claims with USDA, which, Respondent contends, 
makes this disciplinary Complaint “without basis" as to them. However, the 
failure to file a timely trust claim affects only the claimant’s rights under the 
trust provisions of the Act, and has no bearing on this disciplinary action 
against Respondent. Hence Respondent’s Answer, when read in the light of 
Respondent’s affirmative defense and the district court’s Consent Order, 


*See, e.g., Reese Sales Co. v. Hardin, 458 F.2d 183, 187 (9th Cir. 1972); In re The Caito Produce 
Co., 48 Agric. Dec. 602, 611 n.7 (1989); In re Finer Foods Sales Co., 41 Agric. Dec. 1154, 1169-70 
(1982), aff'd, 708 F.2d 774 (D.C. Cir. 1983); In re Wayne Cusimano, Inc., 40 Agric. Dec. 1154, 
1156-57 (1981), aff'd, 692 F.2d 1025 (Sth Cir. 1982); In re United Fruit & Vegetable Co., 40 Agric. 
Dec. 396, 403 (1981), aff'd, 668 F.2d 983 (8th Cir.), cert. denied, 456 U.S. 1007 (1982); In re 
Columbus Fruit Co., 40 Agric. Dec. 109, 112-13 (1981), aff'd mem., 673 F.2d 551 (D.C. Cir. 1982), 
printed in 41 Agric. Dec. 89 (1982); In re M. & H. Produce Co., 34 Agric. Dec. 700, 747 (1975), 
aff'd, 549 F.2d 830 (D.C. Cir.) (unpublished), cert. denied, 434 U.S. 920 (1977). 


“The Rules of Practice provide that "failure to file an answer, or the admission by the answer 
of all the material allegations of fact contained in the complaint, shall constitute a waiver of 
hearing” (7 C.F.R. § 1.139). 
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shows that Respondent admittedly failed to pay substantial sums of money to 
numerous produce creditors. Accordingly, there was no need to hold a 
hearing. As stated in Jn re Veg-Mix, Inc., 44 Agric. Dec. 1583, 1590 (1985), 
aff'd and remanded, 832 F.2d 601 (D.C. Cir. 1987): 


As stated above, in view of respondent’s bankruptcy admissions and 
Complainant’s Exhibits 1 and 2, it is clear that there is no material issue 
of fact that warrants holding a hearing. It is not necessary to show that 
the undisputed facts prove all the allegations in the complaint. The 
same order would be issued in this case unless the proven violations 
were de minimis? 


* The violations not specifically challenged in the present proceeding 
amount to over $70,000. 


Similarly, in the order denying reconsideration in Veg-Mix, it is stated (44 
Agric. Dec. at 2060): 


Although the complaint alleges that respondent failed to pay 
promptly six sellers over $70,000 for 50 lots of perishable fruits and 
vegetables, the “same order would be issued in this case unless the 
proven violations were de minimis" (Decision and Order at 15-16). 
Respondent raises no arguments that would have any possibility of 
reducing the violations to a de minimis status and, therefore, detailed 
discussion of respondent’s contentions is not necessary. 


The court, in affirming the administrative decision in Veg-Mix states 
(Veg-Mix, Inc. v. USDA, 832 F.2d 601, 607-08 (D.C. Cir. 1987)): 


B. The Failure to Hold a Hearing 


1. Agriculture Department Requirements. Agriculture Department 
rules dispense with a hearing when no answer is filed, 7 C.F.R. § 1.139 
(1987) [footnote omitted], and Veg-Mix would have us infer from this 
that under every other circumstance a hearing must occur, regardless of 
the non-existence of material factual disputes. Since Veg-Mix answered 
the complaint with a denial of the allegations that some of the 
transactions were in interstate commerce and denials that some of the 
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transactions were accurately described, it contends that a hearing was 
required. 


This argument strikes us as an utterly implausible application of the 
ancient maxim expressio unius est exclusio alterius. Common sense 
suggests the futility of hearings where there is no factual dispute of 
substance. Moreover, the agency has previously held that obviously 
meritless denials and affirmative defenses do not require a PACA 
hearing, and it placed the burden on the respondent to show a 
substantial issue requiring a hearing. In re Fava & Co., 44 Agric. Dec. 
870 (1985). 


The Department’s view in Fava accords with our rulings that an 
agency may ordinarily dispense with a hearing when no genuine dispute 
exists. See Citizens for Allegan County, Inc. v. Federal Power 
Commission, 414 F.2d 1125, 1128 (D.C. Cir. 1969) (Leventhal, J.) ("the 
right of opportunity for hearing does not require a procedure that will 
be empty sound and show, signifying nothing"). In Community Nutrition 
Institute v. Young, 773 F.2d 1356, 1364 (D.C. Cir. 1985), cert. denied, 
[475 U.S. 1123], 106 S. Ct. 1642, 90 L.Ed.2d 187 (1986), we suggested 
that a “request for a hearing must contain evidence that raises a 
material issue of fact on which a meaningful hearing might be held.” 
See also Cerro Wire & Cable Co. v. Federal Energy Regulatory 
Commission, 677 F.2d 124, 128-29 (D.C. Cir. 1982). Thus we think the 
agency’s approach on the general issue of when a hearing is required 
was unexceptionable. 


The same situation involved here and in Veg-Mix, supra, was involved in In 
re Joe Phillips & Associates, Inc., 48 Agric. Dec. 583, 584-92 (1989), aff'd sub 
nom. Joe Phillips & Associates, Inc. v. Department of Agric., 923 F.2d 862 (9th 
Cir. 1991) (Table) (text in WESTLAW), printed in 50 Agric. Dec. 847 (1991), 
in which a finding was made that Joe Phillips & Associates, Inc., committed 
willful, flagrant and repeated violations of § 2 of the Act, notwithstanding the 
fact that Joe Phillips & Associates, Inc., “filed a formal answer denying non- 
payment for produce" (48 Agric. Dec. at 584), inasmuch as "the documents 
filed by respondent show that respondent paid only 1 of its 23 produce 
creditors in full, and that the other 22 agreed to accept 60 cents on the dollar, 
in view of respondent’s bankruptcy” (48 Agric. Dec. at 585). The Ninth 
Circuit, in an unpublished decision without precedential status, agreed with the 
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Veg-Mix doctrine (slip op. at 3-4, text in WESTLAW). 
For the foregoing reasons, the following Order should be issued. 


Order 


A finding is made that Respondent has committed willful, flagrant and 
repeated violations of § 2 of the Act (7 U.S.C. § 499b), and the facts and 
circumstances set forth above shall be published. 

This Order shall take effect on the 30th day after service of this Decision 
and Order on Respondent. 


In re: VAN BUREN COUNTY FRUIT EXCHANGE, INC. 
PACA Docket No. D-91-521. 
Decision and Order filed January 22, 1992. 


Failure to make full payment promptly — Willful, flagrant and repeated violations — License 
revocation — Interstate commerce — Admission by failure to deny allegation — Noncompliance 
at time of hearing. 


The Judicial Officer affirmed the Decision by Judge Kane revoking Respondent’s license for 
failure to make full payment promptly to 13 sellers for 64 lots of produce totalling $231,466.34. 
This case is governed by numerous precedents summarized in Jn re The Caito Produce Co., 48 
Agric. Dec. 602 (1989). Respondent’s failure to deny the allegation that the transactions were 
in interstate commerce is deemed an admission of that fact. Interstate commerce is not 
precluded merely because the buyer and seller are located in the same State. The revocation 
order was not reduced to a suspension order notwithstanding the fact that full payment in the 
64 transactions was made prior to the hearing, because Respondent was not then in present 
compliance with the payment requirements. 


Julie Cook & Edward Silverstein, for Complainant. 

Kelly Page, Paw Paw, Michigan, for Respondent. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.),’ in which 


‘See generally Campbell, The Perishable Agricultural Commodities Act Regulatory Program, in 
1 Davidson, Agricultural Law, ch. 4 (1981 and 1989 Cum. Supp.), and Becker and Whitten, 
Perishable Agricultural Commodities Act, in 10 Harl, Agricultural Law, ch. 72 (1980). 
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Administrative Law Judge Paul Kane (ALJ) filed an Initial Decision and 
Order on May 16, 1991, revoking Respondent’s license for failure to make full 
payment promptly to 13 sellers for 64 lots of produce received in interstate 
commerce during the period August 16, 1989, through April 21, 1990. 

On July 11, 1991, Respondent appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 
U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35). On July 31, 
1991, the case was referred to the Judicial Officer for decision. 

Based upon a careful consideration of the entire record, the Initial Decision 
and Order, with a few trivial changes, is adopted as the final Decision and 
Order in this case. Additions are included within brackets, and omissions are 
shown by dots. Additional conclusions by the Judicial Officer follow the ALJ’s 
conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This decision is promulgated pursuant to the Administrative Procedure Act, 
as amended, 5 U.S.C. 554, 557, and the Rules of Practice of the Department 
of Agriculture governing formal adjudicatory administrative proceedings, 7 
C.F.R. 1.130 through .151 (1991). 

This is a disciplinary proceeding brought pursuant to the provision[s] of the 
Perishable Agricultur[al] Commodities Act, 1930, as amended, at 7 U.S.C. 
499[a] et sequentia, hereinafter the PACA. The regulations promulgated 
pursuant to the PACA [are in] 7 C.F.R. 46.1 through 46.45. This proceeding 
was instituted by a Complaint filed on December 14, 1990, by the Director of 
Fruit and Vegetable Division, Agricultur[{al] Marketing Service, United States 
Department of Agriculture. It is alleged that the Respondent, Van Buren 
County Fruit Exchange, Inc., hereinafter Van Buren or Respondent, violated 
Section 2 of the PACA (7 U.S.C. 499b) by failing to make full payment 
promptly of the agreed purchase prices for 64 lots of perishable agricultural 
commodities for a total of $231,466.34. Respondent’s Answer was filed 


The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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January 2, 1991. 

An oral hearing was held May 16, 1991, before Administrative Law Judge 
Paul Kane in Kalamazoo, Michigan. Complainant is represented by Julie 
Cook, Esquire, and Edward Silverstein, Esquire, Office of the General 
Counsel, United States Department of Agriculture, Washington, D.C. 20250. 
Respondent is represented by Kelly Page, Esquire, Paw Paw, Michigan. 

At this point I will request that the Reporter incorporate into the record 
pertinent statutory provisions according to the directions which I now provide 
to her. It will be Section 2.4, Section 4(a), Section 8(a), the Regulations at 
46.2(aa). 


Pertinent Statutory Provisions 
1. Section 2(4) [(7 U.S.C. § 499b(4))}: 


It shall be unlawful in or in connection with any transaction in 
interstate or foreign commerce— 


eae 


(4) For any commission merchant, dealer, or broker to make, for 
a fraudulent purpose, any false or misleading statement in connection 
with any transaction involving any perishable agricultural commodity 
which is received in interstate or foreign commerce by such commission 
merchant, or bought or sold, or contracted to be bought, sold, or 
consigned, in such commerce by such dealer, or the purchase or sale of 
which in such commerce is negotiated by such broker; or to fail or 
refuse truly and correctly to account and make full payment promptly 
in respect of any transaction in any such commodity to the person with 
whom such transaction is had; or to fail, without reasonable cause, to 
perform any specification or duty, express or implied, arising out of any 
undertaking in connection with any such transaction; or [to] fail to 
maintain the trust as required under section 5(c) [(7 U.S.C. § 499e(c))]; 


2. Section 4(a) [(7 U.S.C. § 499d(a))]: 


(a) Whenever an applicant has paid the prescribed fee the 
Secretary, except as provided elsewhere in this Act, shall issue to 
such applicant a license, which shall entitle the licensee to do 
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business as a commission merchant and/or dealer and/or broker unless 
and until it is suspended or revoked by the Secretary in accordance with 
the provisions of this Act, or is automatically suspended under section 
1(d) of this Act [(7 U.S.C. § 499g(d))], but said license shall 
automatically terminate on any anniversary date thereof unless the 
annual fee has been paid: Provided, That notice of the necessity of 
paying the annual fee [shall be mailed at least thirty days before the 
anniversary date: Provided, further, That if the annual fee] is not paid 
by the anniversary date the licensee may obtain a renewal of that license 
at any time within thirty days by paying the fee provided in section 3(b) 
[(7 U.S.C. § 499c(b))], plus $5, which shall be deposited in the 
Perishable Agricultural Commodities Act fund provided for by section 
3(b) [(7 U.S.C. § 499c(b))]: And provided further, That the license of 
any licensee shall terminate upon said licensee, or in case the licensee 
is a partnership, any partner, being discharged as a bankrupt, unless the 
Secretary finds upon examination of the circumstances of such 
bankruptcy, which he shall examine if requested to do so by said 
licensee, that such circumstances do not warrant such termination; 


3. Section 8(a) [(7 U.S.C. § 499h(a))]: 


(a) Whenever (a) the Secretary determines, as provided in section 
6 [(7 U.S.C. § 499f)], that any commission merchant, dealer, or broker 
has violated any of the provisions of section 2 [(7 U.S.C. § 499b)], or (b) 
any commission merchant, dealer, or broker has been found guilty in a 
Federal court of having violated section 14(b) of this Act [(7 U.S.C. § 
499n(b))], the Secretary may publish the facts and circumstances of such 
violation and/or, by order, suspend the license of such offender for a 
period not to exceed ninety days, except that, if the violation is 
flagrant or repeated, the Secretary may, by order, revoke the license of 
the offender. 


Pertinent Regulations 


Sec. 46.2(aa) [(7 C.F.R. § 46.2(aa))]: 


"Full payment promptly" is the term used in the [PACA] in 
specifying the period of time for making payment without committing 
a violation of the [PACA]. “Full payment promptly," for the purpose of 
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determining violations of the [PACA], means: 


bys 


(5) Payment for produce purchased by a buyer, within 10 days after 
the day on which the produce is accepted. 


[Findings of Fact] 


Findings of Fact are as follows: One. Respondent, Van Buren County 
Fruit Exchange, Inc., is a corporation whose mailing address is Post Office 
Box 116, Hartford, Michigan 49057. 

Two. Pursuant to the licensing provisions of the PACA, license number 
111937 was issued to Respondent on January [20], 1948. His license was 
renewed annually and is next subject to renewal on or before January 20, 
1992. The current owners and officer of Van Buren are Thomas Jennaro and 
John Scherer. 

[Three.] During the period of August 16, 1989, through April 21, 1990, 
Respondent purchased, received and accepted 64 lots of perishable 
agricultur[al] commodities from 13 sellers in interstate and foreign commerce, 
but failed to make full payment promptly of the agreed purchase prices, [or] 
the balances thereof, in the total amount of $231,466.34. This finding is based 
on CX 2 and 3. 

Four. On April 1, 1991, the Department’s investigators revisited 
Respondent’s place of business and upon inspection of Respondent’s books 
and records revealed that Respondent failed to make full payment promptly 
for fruits and vegetables purchased, received and accepted during the period 
of June 19, 1990, through November 25, 1990, from sellers in the total amount 
of $514,652.83. This finding is based on CX 5, 5(a), 6 and 6(a). 

Five. The action of Respondent in failing to make full payment promptly 
of the agreed purchase prices for the 64 lots of perishable agricultur{al] 
commodities that were purchased, received and accepted, [as stated in Finding 
3], constitute willful, flagrant and repeated violations of Section 2 of the 
PACA (7 U.S.C. § 499b). 


[Conclusions] 


Section 2(4) of the PACA (7 U.S.C. § 499b(4)) makes it unlawful for any 
commission merchant, dealer or broker, to fail to make full payment promptly 
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of its obligations with regard to transactions involving perishable agricultural 
commodities made in interstate commerce. Insofar as pertinent here, full 
payment promptly is defined by the Department at 7 C.F.R. § 46.2(aa)(5) as 
requiring payment of the agreed purchase prices for produce within ten days 
after the day on which the produce is accepted. 

Complaint Counsel has proved that the Respondent violated the PACA and 
the Regulations by failing to make full and prompt payment of the agreed 
purchase prices with respect to the 64 transactions involving perishable 
agricultural commodities [in] interstate commerce for a total of $231,466.34. 

In its Answer, the Respondent denied violating [the] PACA, alleging that 
the unpaid sellers had agreed to waive the prompt payment requirement. 
Proof was not offered to sustain this allegation. It is noted that the 
$231,466.34 indebtedness, which is the subject of this Complaint, was finally 
paid in its entirety in February of 1991. This does not materially alter the fact 
of the violations. See Baltimore Tomato Co., 39 Agric. Dec. 412 (1980); and 
V.P.C., Inc., 41 Agric. Dec. 734 (1982). 

It should also be noted that Van Buren currently has had an initial 
outstanding indebtedness of approximately $514,652.83 for perishable 
agricultural commodities purchased in interstate commerce. See Finding 
number four. 

Respondent’s failures to make timely payment as alleged in the Complaint 
are violations of the prohibitions of Section 2 of the Act. Atlantic Produce 
Co., 35 Agric. Dec. 1631 (1976), [aff'd per curiam], 568 F.2d 772 (4th Cir.) 
{(unpublished)], cert. denied, 438 U.S. 819 (1978). 

Moreover, Respondent’s failure to pay promptly and in full for 64 
transactions occurring over a period of 12 months, totaling $231,466.34, 
constitute[s] repeated and flagrant violations of Section 2 of the PACA. 
American Fruit Purveyors, Inc. v. United States, 630 F.2d 370, 373-74 (Sth Cir. 
1980) [, cert. denied, 450 U.S. 997 (1981)]; George Steinberg & Son, Inc., 32 
Agric. Dec. 236 (1973), aff'd sub nom. George Steinberg & Son, Inc. [v. Butz], 
491 F.2d 988 [(2d Cir.), cert. denied, 419 U.S. 830 (1974)]. 

[The] Administrative Procedure Act, at 5 U.S.C. § 558(a) through (c), 
assures that [a suspension or revocation order cannot be issued without prior 
notice and an opportunity to demonstrate or achieve compliance, unless the 
violations were willful. However,] these violations . . . were willful, according 
to the standards expressed in Goodman v. Benson, 286 F.2d 896, 900 (7th Cir. 
1961). That Court expressed itself as follows: 


We think it clear that if a person 1) intentionally does an act which is 
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prohibited—irrespective of evil motive or reliance on erroneous advice, 
or 2) acts with careless disregard of statutory requirements, the violation 
is wilful. 


See also J.A. Speight, 33 Agric. Dec. 280 (1974); and Finer Foods Sales Co. 
v. Block, 708 F.2d 774 (D.C. Cir. 1983). This definition was also filed in 
American Fruit Purveyors, Inc. v. United States, 630 F.2d [370,] 374 (Sth Cir. 
1980) [, cert. denied, 450 U.S. 997 (1981)]. 

According to Mattes v. United States, 721 F.2d 1125, 1129 (7th Cir. 1983); 
and In re Samuel Esposito, 38 Agric. Dec. 613, 663-65 (1979), the 
Administrative Law Judge must apply this definition of willfulness. 

As sanction for the violations found to exist, the Department seeks the 
revocation of Respondent’s license. [S]upport for the issuance of this sanction 
is found in the Departmental Sanction Policy. The Departmental policy, as 
enunciated by the Judicial Officer, is that where the respondent is not in 
compliance at the time of the hearing, the appropriate sanction is the 
revocation of respondent’s license. See In re Melvin Beene Produce Co., 41 
Agric. Dec. 2422 (1982), aff'd, 728 F.2d 347 (6th Cir. 1984); and In re Finer 
Foods Sales Co., 41 Agric. Dec. 1154 (1982), aff'd, 708 F.2d 774 (D.C. Cir. 
1983). See also In re Gilardi Truck & Transp., Inc., 43 Agric. Dec. 118 (1984). 

The evidence supports Finding number four, and Counsel’s statement 
acknowledge[s] that Respondent is, even today, not in a current status on the 
payment of sums owed to produce sellers. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


This case is governed by numerous precedents, summarized in Jn re The 
Caito Produce Co., 48 Agric. Dec. 602 (1989), attached as an Appendix to this 
Decision. 

Respondent alleges on appeal that Finding of Fact No. 3, relating to 
Respondent’s failure to make full payment promptly to 13 sellers for 64 lots 
of produce, is incorrect because only 4 of the 13 sellers, involving 12 of the 64 
lots of produce, were from outside of Michigan and, therefore, the other 
transactions were not in interstate commerce. However, Complainant alleged 
in paragraph 5 of the Complaint that all 64 transactions were in interstate 
commerce, and Respondent’s Answer failed to deny that charge. 
Respondent’s Answer to paragraph 5 of the Complaint is as follows (Answer, 
at 1, q 5): 
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5. Respondent denies that Sec. 2(4) of PACA (7 U.S.C. § 499b(4)) 
was violated in that each seller was in agreement that said 
Section was waived as to (timeliness). In further answering, 
Respondent states that of the $231,466.34 balance originally due, 
there is as of this date, only approximately $4,500.00 due being 
just over 1% of the original balance. Said balance to be paid in 
full by January 20, 1991 as agreed to by the two (2) sellers in 
question. 


Thus Respondent’s Answer fails to deny Complainant’s allegation that the 
64 transactions were in interstate commerce. Under the Department’s Rules 
of Practice, the "failure to deny or otherwise respond to an allegation of the 
Complaint shall be deemed, for purposes of the proceeding, an admission of 
said allegation, unless the parties have agreed to a consent decision pursuant 
to § 1.138" (7 C.F.R. § 1.136(c)). Hence the allegation as to interstate 
commerce is deemed admitted by virtue of Respondent’s failure to deny the 
allegation. 

In view of Respondent’s failure to deny the interstate nature of the 
transactions, no evidence in this respect was offered by Complainant at the 
hearing. On the other hand, Respondent offered no evidence, and made no 
contention at the hearing, that the transactions were not in interstate 
commerce. It is too late now for Respondent to raise this issue for the first 
time on appeal. Furthermore, the only basis for Respondent’s present 
contention that some of the transactions were not in interstate commerce is 
the fact that some of the other parties were from Michigan, which is 
Respondent’s location. However, the mere fact that the buyer and seller are 
both within Michigan does not preclude interstate commerce, as defined in the 
Act (7 U.S.C. § 499a(3)). In any event, however, the 12 transactions as to 
which interstate commerce is not now challenged would be sufficient by 
themselves to warrant a revocation order. 

Respondent also contends that evidence should not have been received to 
show that Respondent was still failing to pay promptly immediately prior to 
the hearing, since the subsequent violations were not specifically alleged in the 
Complaint. The Complaint does, however, allege that "Respondent is engaged 
and will continue to engage in a course of conduct which involves failure to 
pay promptly for perishable agricultural commodities received and accepted 
by it in interstate and foreign commerce in violation of section 2(4) of the 
PACA (7 U.S.C. 499b(4))" (Complaint, { 6). Furthermore, the ALJ made it 
clear that the revocation order is based solely on the 64 violations specifically 
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alleged in the Complaint--not on the violations occurring immediately prior 
to the hearing. The Department’s policy, in this respect, is explained in Caito, 
supra (48 Agric. Dec. at 629-42). Furthermore, as explained in Caito (48 
Agric. Dec. at 638-39), quoting from In re Carpenito Bros., Inc., 46 Agric. Dec. 
486, 500-06 (1987), aff'd, 851 F.2d 1500 (D.C. Cir. 1988) (Table) (text in 
WESTLAW), any Respondent seeking the benefit of a suspension order, 
rather than a revocation order, is necessarily placed on notice by the 
Department’s prior decisions that Respondent’s present compliance with the 
payment provisions is a matter at issue. Caito further explains that if a 
reviewing court disagrees with the Department’s policy of considering 
Respondent’s present compliance immediately prior to the hearing to see if 
a revocation order should be reduced to a suspension order, the Judicial 
Officer would acquiesce in the view of the administrative officials that 
revocation orders should be issued in the case of serious and repeated failures 
to pay promptly, without affording the violators an opportunity to obtain a 
license suspension, rather than a license revocation, by being in compliance 
immediately prior to the hearing. 
For the foregoing reasons, the following Order should be issued. 


Order 
The license of Van Buren County Fruit Exchange, Inc., is revoked. 


This Order shall take effect on the 30th day after service of this Decision 
and Order on Respondent. 


Appendix 


In re The Caito Produce Co., 48 Agric. Dec. 602 (1989). 
[Not published herein.-Editor] 


In re) TONY KASTNER AND SONS PRODUCE CO., INC., a/t/a 
SANTORO KASTNER PRODUCE CO. 

PACA Docket No. D-91-539. 

Decision and Order filed January 29, 1992. 


Failure to make full payment promptly — Willful, flagrant and repeated violations — Interstate 
commerce — Denial of license. 
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The Judicial Officer affirmed the Decision by Judge Bernstein denying Respondent’s application 
for a license, and publishing the finding that Respondent has committed willful, flagrant and 
repeated violations by failing to make full payment promptly to 14 sellers for 339 lots of 
perishable agricultural commodities, with approximately $140,000 not paid as of the date of the 
hearing, and approximately $185,000 past due from transactions later than those alleged in the 
Complaint. This case is governed by numerous precedents summarized in Jn re The Caito 
Produce Co., 48 Agric. Dec. 602 (1989). 


Andrew Y. Stanton, for Complainant. 

LeRoy W. Gudgeon, Northfield, IL, for Respondent. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.),' in which 
Administrative Law Judge Edwin S. Bernstein (ALJ) filed an Initial Decision 
and Order on July 12, 1991, denying Respondent’s application for a license, 
and publishing the finding that Respondent has committed willful, flagrant and 
repeated violations of § 2 of the Act (7 U.S.C. § 499b), by failing to make full 
payment promptly to 14 sellers for 339 lots of perishable agricultural 
commodities, with approximately $140,000 not paid as of the date of the 
hearing, and approximately $185,000 past due from transactions later than 
those alleged in the Complaint. 

On August 16, 1991, Respondent appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 
USS.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35)? On August 28, 
1991, the case was referred to the Judicial Officer for decision. 

Based upon a careful consideration of the record, the Initial Decision and 
Order is adopted as the final Decision and Order in this case, with a few 
trivial changes, and with the effective date of the Order changed in view of the 


"See generally Campbell, The Perishable Agricultural Commodities Act Regulatory Program, in 
1 Davidson, Agricultural Law, ch. 4 (1981 and 1989 Cum. Supp.), and Becker and Whitten, 
Perishable Agricultural Commodities Act, in 10 Harl, Agricultural Law, ch. 72 (1980). 


*The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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appeal. Additional conclusions by the Judicial Officer follow the ALJ's 
conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is a disciplinary proceeding pursuant to the provisions of the 
Perishable Agricultural Commodities Act, 1930, as amended (7 U.S.C. § 499a 
et seq.; the "PACA"), the regulations promulgated pursuant to the PACA (7 
C.F.R. §§ 46.1 through 46.45), and the Rules of Practice Governing Formal 
Adjudicatory Administrative Proceedings Instituted by the Secretary (7 C.F.R. 
§§ 1.130 through 1.151). 

The proceeding was instituted by a notice to show cause and complaint 
filed on April 10, 1991, by the Director, Fruit and Vegetable Division, 
Agricultural Marketing Service, United States Department of Agriculture 
("Complainant"). The notice and complaint alleged that Tony Kastner and 
Sons Produce Co., Inc., a/t/a Santoro Kastner Produce Co. ("Respondent"), 
committed willful, flagrant and repeated violations of section 2(4) of the 
PACA (7 USS.C. § 499b(4)), by failing to make full payment promptly, for 
purchases of perishable agricultural commodities in the course of interstate 
and foreign commerce. Respondent’s license expired on November 15, 1990, 
and Respondent’s application for a new license was denied because of these 
alleged violations. The notice to show cause and complaint requested (1) that 
a finding be made that Respondent had committed willful, flagrant and 
repeated violations of the PACA and that such finding be published; and (2) 
that Complainant’s denial of Respondent’s application for license be upheld. 

Respondent’s May 10, 1991, answer admitted most of the allegations of the 
notice to show cause and complaint but alleged that all of the sellers either 
had been paid or would be paid by the date of the hearing. Respondent 
denied committing willful, flagrant and repeated violations of the PACA and 
requested that its license application be granted. 

I presided over a hearing on May 16, 1991, in Milwaukee, Wisconsin. 
Complainant was represented by Andrew Y. Stanton, Esq., Office of the 
General Counsel, United States Department of Agriculture, Washington, D.C. 
Respondent was represented by LeRoy W. Gudgeon, Esq., of Northfield, 
Illinois. The evidence includes Complainant’s exhibits (CX), Respondent’s 
exhibits (RX); and a transcript of testimony (Tr.). 

Complainant filed its proposed findings of fact, proposed conclusions of law 
and brief on June 26, 1991. Respondent has failed to file any proposed 
findings, proposed conclusions or a brief. The proposed findings, proposed 
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conclusions and arguments have been considered. To the extent indicated, 
they have been adopted. Otherwise, they have been rejected as irrelevant or 
not supported by the evidence. 


Findings of Fact 


1. Respondent, Tony Kastner and Sons Produce Co., Inc., a/t/a Santoro 
Kastner Produce Co., is a Wisconsin corporation whose address is S87 
W23130 Wynn Drive, Big Bend, Wisconsin 53103. 

2. Pursuant to the licensing provisions of the PACA, license number 
850242 was issued to Respondent on November 15, 1984. This license was 
renewed annually but expired on November 15, 1990, pursuant to section 4(a) 
of the PACA (7 U.S.C. § 499d(a)), when Respondent failed to pay the 
required annual license fee. Respondent submitted an application for a 
license on March 19, 1991, which was denied by Complainant, acting on behalf 
of the Secretary of Agriculture (CX 2, 3). 

3. During the period from July 1987 through January 1991, Respondent 
failed to make full payment promptly to 14 sellers of the agreed purchase 
prices, or balances thereof, in the total amount of $149,653.20 for 339 lots of 
perishable agricultural commodities that it purchased, received, and accepted 
in interstate and foreign commerce. Respondent still owed approximately 
$140,000.00 for these transactions as of the date of the hearing (Tr. 26). As 
of the date of the hearing, Respondent also owed sums totalling approximately 
$185,000.00, resulting from past due and unpaid purchases of produce after 
the transactions set forth in the complaint (Tr. 27). 

4. Roberta Rucker, a USDA marketing specialist, investigated 
Respondent from January 8 through January 25, 1991, and May 13 and 14, 
1991 (Tr. 14-35, 83-93). To determine whether Respondent’s transactions 
involved interstate commerce, Ms. Rucker contacted Respondent’s creditors 
and identified all interstate transactions (Tr. 17, 84-92). If there was any 
doubt about the interstate nature of a transaction, Ms. Rucker did not use it 
(Tr. 17). Ms. Rucker obtained sworn statements from Respondent’s creditors 
confirming the interstate nature of the transactions (CX 4, p. 199; CX 5, p. 31; 
CX 6a, p. 1; CX 8, p. 23; CX 11, p. 32; CX 14, p. 40; and CX 17, p. 40). This 
was also confirmed by the testimony at the hearing of representatives of many 
of Respondent’s creditors (Tr. at 43-83). 

The table at paragraph 7 of the notice to show cause and complaint sets 
forth the daily total of unpaid invoices for each seller. Payment was due 10 
days from the date the produce was accepted, unless a written agreement at 
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the time of sale showed different terms or different terms were noted on an 
invoice (Tr. 19-20). 

5. Respondent’s principals explained that their failure to pay their bills on 
time and financial problems resulted from the fact that a processing branch 
lost money, that they had accounting problems and many of their customers 
were slow in paying (Tr. 24). David M. Kastner, Respondent’s vice-president, 
testified that Respondent had paid some of these creditors and would pay 
some other creditors later that day. 


Conclusions of Law 


1, The PACA was enacted to regulate and control the handling of fresh 
fruits and vegetables. 71 Cong. Rec. 2163 (1929). Passage of the PACA was 
brought about in response to the severe losses that shippers and growers were 
suffering due to unfair practices by commission merchants, dealers, and 
brokers. H.R. Rep. No. 1041, 7ist Cong., 2d Sess. (1930). Its primary 
purpose is to provide a practical remedy to small farmers and growers who 
are vulnerable to sharp practices of financially irresponsible and unscrupulous 
brokers in perishable agricultural commodities. O’Day v. George Arakelian 
Farms, Inc., 536 F.2d 856 (9th Cir. 1976); Chidsey v. Guerin, 443 F.2d 584 (6th 
Cir. 1971). "Accordingly, certain conduct by commission merchants, dealers, 
or brokers is declared to be unlawful. 7 U.S.C. § 499b." O’Day, supra, at 858. 
Enforcement is effectuated through a system of licensing with penalties for 
violations. H.R. Rep. No. 1041, 71st Cong., 2d Sess. 3 (1930). See also 
George Steinberg & Son, Inc., 32 Agric. Dec. 236 (1973), aff'd sub nom. George 
Steinberg & Son, Inc. v. Butz, 491 F.2d 988 (2d Cir.), cert. denied, 419 U.S. 830 
(1974). 

2. The Secretary may deny a license application if he finds that the 
applicant, prior to the date of filing of the application, engaged in any practice 
of the character prohibited by the PACA. 7 U.S.C. § 499d(d); In re Robert W. 
Casto, d/b/a Prima Citrus & Fruit Exchange, 46 Agric. Dec. 602 (1987). 

3. Respondent violated section 2(4) of the PACA. That section makes it 
unlawful for any commission merchant, dealer, or broker to fail to "make full 
payment promptly" of its obligations regarding transactions involving 
perishable agricultural commodities made in interstate commerce. The 
regulations, at 7 C.F.R. § 46.2(aa)(5), define “full payment promptly" as 
requiring payment of the agreed purchase prices for produce within 10 days 
after the day on which the produce is accepted. 

4. Ifa party wishes to use a different time for payment, it must enter into 
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a written agreement with the seller before engaging in the transaction and 
maintain a copy of the agreement in its records (7 C.F.R. § 46.2(aa)(11)). 

5. Complainant has presented overwhelming evidence at the hearing that 
Respondent failed to make full payment promptly of the $149,653.20 alleged 
in the complaint, with approximately $140,000.00 from these transactions still 
past due and owing as of the hearing date, as well as an additional sum past 
due and owing of approximately $185,000.00 resulting from transactions that 
occurred after the transactions described in the complaint. 

6. Even accepting Respondent’s assertions that it intended to pay six of 
its creditors on the date of the hearing and actually paid one creditor before 
that creditor left the hearing, Respondent has still failed to make full payment 
promptly. As the Judicial Officer has stated in In re Carpenito Bros., Inc., 
a/t/a 5 C’s Fruit & Produce, 46 Agric. Dec. 486, 505 (1987), aff'd, 851 F.2d 
1500 (D.C. Cir. 1988) (Table) (text in WESTLAW), quoting from In re Gilardi 
Truck & Transportation, Inc., 43 Agric. Dec. 118, 150 (1984), "if full payment 
is not made by the opening of the hearing, together with present compliance 
with the payment provisions of the Act and regulations (or if no hearing is to 
be held, by the time the answer is due), the case will be treated as a ‘no pay’ 
case." Respondent does not allege that it made full payment by the opening 
of the hearing. In addition, Respondent presented no evidence that it has 
paid the $185,000.00 of new produce debt found by Ms. Rucker in her May 
13 and 14, 1991, investigation and that it was at the time of the hearing in full 
compliance with the PACA at the time of the hearing. 

7. Respondent’s numerous violations with respect to 14 sellers and 339 
lots over a three and one-half year period constitute flagrant and repeated 
violations of the Act. These violations are also willful. A violation is willful 
if, regardless of evil motive or erroneous advice, a person intentionally does 
an act prohibited by a statute or carelessly disregards the requirements of a 
statute. Henry S. Shatkin, 34 Agric. Dec. 296 (1975); G. Steinberg & Son, 
supra, 32 Agric. Dec. at 263-69; Goodman v. Benson, 286 F.2d 896 (7th Cir. 
1961). Respondent’s conduct over so long a period of time with respect to so 
many sellers falls within this definition. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent contends on appeal that it has now made payment to the 
various parties mentioned in the Complaint, and that it has made substantial 
payments or has entered into written agreement with the various current 
creditors for appropriate payments. However, Respondent’s arguments do not 
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afford any basis for overturning the Initial Decision and Order of the ALJ. 
This case is governed by numerous precedents, summarized in Jn re The Caito 
Produce Co., 48 Agric. Dec. 602 (1989), attached as an Appendix to this 
Decision. 

For the foregoing reasons, the following Order should be issued. 


Order 


A finding is made that Respondent has committed willful, flagrant and 
repeated violations of section 2(4) of the PACA (7 U.S.C. § 499b(4)) and such 
finding shall be published. 

Complainant’s denial of Respondent’s application for a license was justified 
and is affirmed. 

This Order shall take effect on the 30th day after service of this Decision 
on Respondent. 


Appendix 


In re The Caito Produce Co., 48 Agric. Dec. 602 (1989). 
[Not published herein.-Editor] 


In re) LLOYD MYERS CO., INC. 
PACA Docket No. D-88-547. 


In re) LLOYD MYERS CO., INC. and/or LLOYD MYERS, d/b/a LLOYD 
MYERS CO., INC. 

PACA Docket No. D-89-539. 

Decision and Order filed March 27, 1992. 


Failure to make full payment promptly — False or misleading statement in license application 
— Agreement for extended payment period — Suspended corporate charter — Pierce corporate 
veil — Novation — Sanction policy — Extension of time in consolidated proceeding — Refusal 
to grant continuance — Willful, flagrant and repeated violations — Revocation of license — 
Preponderance of evidence. 


The Judicial Officer affirmed the Initial Decision and Order by Judge Hunt in No. D-89-539 
that Respondents committed willful, repeated and flagrant violations of the Act by failing to 
make full payment promptly for 63 lots of produce totalling $334,400.50. The Judicial Officer, 
however, reversed the ALJ’s holding that there was insufficient record evidence in No. D-88-547 
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that Respondents used a false or misleading statement on the application to obtain a PACA 
license. The Judicial Officer affirmed the ALJ’s Order revoking the license of the corporation, 
but expanded the Order to include publication of the finding that the individual Respondent 
committed repeated and flagrant violations of § 2 of the Act. A statement on a license 
application that the applicant is a corporation is false or misleading when the corporation’s 
charter was under suspension by the State, irrespective of whether the applicant knew that the 
corporate charter was under suspension. An Order extending the time for filing an appeal in 
one docket of a consolidated proceeding automatically applies to the other docket in the 
consolidated proceeding. Complainant need only prevail by a preponderance of the evidence. 
Failure to pay promptly for produce constituted flagrant and repeated violations of the Act. It 
is appropriate to pierce the corporate veil where an individual is 100% owner and operator of 
a licensed corporation. Where the owner and operator of a corporation transfers his own 
property to the creditor in an attempt to extinguish the corporation’s debt, which does not result 
in actual full payment to the creditor by the time of the hearing in the case, even if a novation 
occurred, which extinguished the debt (which I do not believe occurred), the Department’s 
sanction policy would be changed for the purpose of this case, and future cases, to revoke the 
corporation’s license, rather than merely suspend the corporation’s license. The ALJ properly 
refused to grant a continuance that was not timely requested by Respondents, even though 
Respondents had to appear pro se at the hearing. 


Edward M. Silverstein, for Complainant. 

Mark C. H. Mandell, New York, NY, for Respondent(s). 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


These are consolidated disciplinary proceedings under the Perishable 
Agricultural Commodities Act, 1930, as amended (PACA), 7 U.S.C. § 499a 
et seq., in which Administrative Law Judge James W. Hunt (ALJ) filed an 
Initial Decision and Order on December 11, 1990, finding in No. D-89-539 
that Respondent(s)” committed willful, repeated and flagrant violations of 
the Act by failing to make full payment promptly for 63 lots of produce 
totalling $334,400.50. The ALJ, however, found insufficient record evidence 
in No. D-88-547 that Respondent(s) used a false or misleading statement on 


“See generally Campbell, The Perishable Agricultural Commodities Act Regulatory Program, 
in 1 DAVIDSON, AGRICULTURAL Law, ch. 4 (1981 and 1989 Cum. Supp.), and Becker and 
Whitten, Perishable Agricultural Commodities Act, in 10 HARL, AGRICULTURAL Law, ch. 72 
(1980). 


“The term "Respondent(s)" is used throughout to designate simultaneously both Lloyd 
Myers (an individual doing business as Lloyd Myers Co., Inc.) and/or Lloyd Myers Co., Inc. 
(LMCI), jointly and severally, as Respondent/Respondents, because Lloyd Myers (the individual) 
is beneficial owner of 100% of the corporation’s stock. (See Additional Conclusions by the 
Judicial Officer, infra.) 
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its application to obtain a PACA license. 

On January 30, 1991, Respondent(s) appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
to 5 U.S.C. §§ 556 and 557 has been delegated, 7 C.F.R. § 2.35." On 
March 20, 1991, Complainant filed a "Response to Respondents’ Appeal and 
Cross-Appeal.". On June 3, 1991, Respondent(s) filed a "Motion to Dismiss 
Cross-Appeal." On July 11, 1991, the consolidated case was referred to the 
Judicial Officer for decision. 

Based upon a careful consideration of the entire record, the Initial Decision 
in No. D-88-547 is reversed, and the Initial Decision in No. D-89-539 is 
adopted as the final decision, with a few trivial changes not noted, and with 
omissions noted with three dots and additions included within brackets. 
Additional conclusions by the Judicial Officer follow the ALJ’s conclusions, 
explaining, inter alia, why Lloyd Myers, the individual, is found to have 
committed the same willful, repeated and flagrant violations of PACA as his 
100% self-owned corporation of the same name. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


These are disciplinary proceedings brought pursuant to the provisions of 
the Perishable Agricultural Commodities Act, 1930, as amended, 7 U.S.C. § 
499a et seq.; the "PACA," the Regulations promulgated pursuant to the PACA, 
7 C.F.R. §§ 46.1 through 46.45; "Regulations," and the Rules of Practice 
Governing Formal Adjudicatory Administrative Proceedings Instituted by the 
Secretary, 7 C.F.R. §§ 1.130 through 1.151. 

PACA Docket No. D-88-547 was instituted by a Complaint filed on 
September 12, 1988, by the Director, Fruit and Vegetable Division, 
Agricultural Marketing Service, United States Department of Agriculture 
("Director"). It alleges that Respondent, Lloyd Myers Co., Inc. ("LMCI"), 
violated sections 3 and 8(c) of the PACA, 7 U.S.C. §§ 499c and 499h(c), and 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940, 
7 U.S.C. §§ 450c-450g, and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
reprinted in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was 
appointed in January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from 
the decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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section 46.4 of the Regulations, 7 C.F.R. § 46.4, by obtaining its PACA license 
through the use of a false [and/Jor misleading statement on its application. 
On October 3, 1988, LMCI filed an Answer denying the allegations in the 
Complaint. 

PACA Docket D-89-539 was instituted by a Complaint filed on August 2, 
1989. It alleges that, jointly or severally, Respondent(s), LMCI and Lloyd 
Myers ("Myers"), d/b/a Lloyd Myers Co., Inc., violated section 2 of the 
PACA, 7 U.S.C. § 499b, by failing to make full payment promptly for the 
purchase of 63 lots of perishable agricultural commodities totalling 
$334,400.50. Respondent(s) filed an Answer on December 6, 1989, denying 
the allegations. 

A hearing was held on August 22, 1990, in Los Angeles, California. 
Complainant was represented by Edward M. Silverstein, Esq., who also filed 
a post-hearing brief. Respondent(s) were represented by Respondent Lloyd 
Myers. A post-hearing brief was filed on behalf of Respondent(s) by Mark 
C. H. Mandell, Esq. 


Facts 


Lloyd Myers, an individual, is the owner and president of a business dealing 
in produce called Lloyd Myers Co., Inc. ("LMCI"). The business was 
incorporated in California in August 1979. In November 1979, LMCI received 
a license as a produce dealer-broker-commission merchant from the California 
Department of Food and Agriculture and sometime that same year it received 
a license as a produce dealer under the PACA. 

In August 1982, LMCI’s corporate charter was suspended by the California 
Franchise Tax Board. The Tax Board’s records do not indicate the reason for 
the suspension, but it appears from the record to be because LMCI failed to 
file an annual franchise return. (Tr. 23, 46; CX-5.) When a corporation is to 
be suspended, the Board’s “normal procedure" is to send a computer- 
generated notice to the corporation at its "last known address." (Tr. 25, CX- 
10.) The record does not reveal the address to which the Tax Board would 
have sent a notice to LMCI and the Board apparently did not record the date 
or retain a copy of the notice it allegedly sent to LMCI. The Board also 
could not verify that the company received a copy of a notice, except that no 
notice was ever returned by the Postal Service as undelivered. (CX-10.) 
Myers denies receiving a notice and continued operating LMCI after August 
1982. 

According to the Board’s representatives, a corporation that is notified that 
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its charter is suspended is not entitled to exercise the powers, rights and 
privileges of a corporation, cannot do business as a corporation, and cannot 
identify itself as a corporation. Any person continuing to operate a suspended 
corporation ["could become] personally liable." ([(Tr. 60); Testimony of 
Ms. Linda Rice, California Franchise Tax Board;] Tr. 58-60.) 

In 1984, LMCI’s PACA license was due for renewal, but because of a mix- 
up over the company’s address, the renewal was not made in time. (RX-2.) 
Myers then submitted a new application for a PACA license on which he 
listed only himself as LMCI’s owner. On the part of the application asking 
for identification of the applicant’s "type of business," Myers checked the box 
for "corporation." Myers did not indicate that the corporate charter had been 
suspended. He signed the application certifying that the answers he gave were 
"true to the best of my (our) knowledge." (CX-1.) PACA officials reviewing 
the application re-licensed LMCI without investigating the status of its 
corporate charter. However, a PACA representative testified at the hearing 
that LMCI would not have been licensed if PACA had known of the 
suspension. (Tr. 209.) 

In August 1988, the Franchise Tax Board "revived" LMCI’s corporate 
charter and reinstated its "good standing" as a corporation after the company 
filed franchise returns for August 1981 through August 1987. The 
circumstances leading up to the revival are not revealed in the record and the 
amount of any fees or penalties that LMCI may have had to pay is also not 
revealed. In any event, the late payment of a franchise fee does not have the 
retroactive effect of bringing a company into "good standing" during the time 
its charter was suspended. (Tr. 37; CX-5.) 

In 1988, Myers applied for a renewal of LMCI’s license with the California 
Department of Food and Agriculture. In December of that year the 
Department wrote to Myers stating that an investigation had revealed that 
LMCT’s corporate charter had been suspended during the time it was licensed 
by the Department. The letter said that a licensed company that continues to 
operate while its charter is suspended is in violation of the Department’s code. 
The letter further noted that its investigation indicated that LMCI had not 
paid for some farm products it had bought. Myers was then offered an 
opportunity for a hearing on these matters, but apparently no hearing was 
held. (CX-7.) 

{[Complainant’s proof that Respondent(s) was a suspended corporation 
includes unrefuted documents from the State of California’s Secretary of State, 
Franchise Tax Board, and Department of Food and Agriculture (CX 3, 5, 8, 
respectively).] 
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In 1989, PACA investigators found that LMCI had not made payments for 
a number of purchases of produce from Ranchero Packing Company, Inc. 
(Tr. 110, 127-29.) An examination of LMCI’s files containing invoices from 
Ranchero revealed 63 instances between July 1988 and October 1988 when 
LMCI appeared to have failed to make payments for purchases from 
Ranchero for a total amount of $334,400.50. (CX-4.) (The specific 
transactions are set forth in paragraph six of the Complaint in D-89-539.) 

Myers testified that he had agreements with Ranchero that satisfied the 
money LMCI owed Ranchero for the purchases. The first is a July 15, 1988, 
agreement to extend the time for payment for cantaloupes to 45 days beyond 
the ... ["PACA prompt payment terms for the entire 1988 cantaloupe 
season."] (RX-4.) 

Another agreement, dated January 29, 1989, provides that Myers would 
personally guarantee the payment of $351,368.70 that LMCI owed Ranchero. 
The agreement further provides that Myers would assign certain accounts 
receivable to Ranchero and transfer a house to Ranchero. An installment 
note attached to the agreement contains a notation signed by Myers that the 
note is for “full and final payment of any and all claims Ranchero Packing may 
have against Lloyd Myers Company, Inc." (RX-3.) 

Sig Sanchez, owner and manager of Ranchero, testified that Respondent(s) 
still owe Ranchero $338,000. He said that the January 29, 1989, agreement, 
including the transfer of the house to Ranchero, did not satisfy the debt. 
Sanchez stated that it was his understanding that if Ranchero sold the house 
for more than the amount Myers owed, then Myers would receive the 
difference, but that if it was sold for less, then Myers would be responsible for 
the balance. The house was put up for sale for $1,125,000, but it had not yet 
been sold at the time of the hearing. Sanchez also said that whether the 
agreement between Myers and Ranchero assumed LMCI’s debt, as Myers 
claimed, was a “matter of interpretation." (Tr. 184-87, 198-99.) 


Issues 


Complainant contends that Respondent(s), by stating that LMCI was a 
corporation but failing to disclose that its corporate charter was suspended, 
obtained LMCI’s 1984 PACA license through a false [and/or] misleading 
statement in violation of section[s] 3 and 8 of the PACA and section 46.4 of 
the Regulations, and that Respondent(s) violated section 2 of the PACA by 
failing to make full payment promptly of the agreed purchase price[s] for 63 
lots of produce that LMCI bought from Ranchero. Respondent(s) deny that 
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they violated the PACA. 


Discussion 


1. False and{/or] Misleading Statement 


Complainant has the burden of proving by a preponderance of the evidence 
that Respondent(s) violated the PACA. Thus, in contending that 
Respondent(s) made a false and[/or] misleading statement by failing to 
disclose that LMCI’s corporate charter had been suspended, Complainant has 
the burden of proving that ... [its] charter had been suspended. The 
evidence presented at the hearing . . . [is conclusive that the corporation was 
suspended at the time of the application.] .... 

Complainant argues that Myers should have known that he was required 
to file annual franchise returns and that LMCTI’s license would be suspended 
for failure to file. [However, intent is no part of the offense (see In re Perfect 
Potato Packers, Inc., 45 Agric. Dec. 338, 353-54 (1986)).] .... 

[T]he preponderance of the evidence in the record ... [is that the] 
corporate charter had been suspended. Therefore, when Myers submitted the 
application for a [corporate] PACA license in 1984, he . . . [made] a false and 
misleading statement.’ 

[As shown in the Additional Conclusions by the Judicial Officer, the ALJ 
held that Complainant must prove that Respondent(s) knew that the charter 
had been suspended, and that Complainant failed to prove such knowledge. 
Accordingly, he concluded that Myers "did not make a false and misleading 
statement" when he submitted the application for a PACA license in 1984 
(Initial Decision at 6-7).] 


2. Failure to Make Prompt Payment 


Section 46.2(aa) of the Regulations, 7 C.F.R. § 46.2(aa), requires buyers to 
make full payment for produce they purchase within ten days after the day on 
which the produce is accepted, unless the parties, prior to entering into a 
transaction, agree in writing to a payment period other than ten days. 


‘Respondent(s) also argue, among other things, that if Myers had made a false and misleading 
statement, such statement would not be unlawful because PACA representatives reviewing the license 
application failed to verify LMCI’s corporate status. This argument is rejected as being totally 
without merit. 





754 PERISHABLE AGRICULTURAL COMMODITIES ACT 


The record shows that Respondent(s) purchased 63 lots of produce from 
Ranchero between July and October 198[8] totalling $334,400.50; that 
Respondent(s) did not make full payment to Ranchero for these purchases 
within the required ten days [(in the absence of an agreement for deferred 
payment); that Respondent(s) did not make full payment within the additional 
45 days agreed to by Respondent(s) and Ranchero; and, in fact, that the debt 
was still outstanding at commencement of the hearing]. 

Respondent(s) argue, first, that the invoices (CX-4) do not reveal the 
amounts involved in the transactions or the due dates for payment. An 
examination of these invoices, however, does show explicit [due] dates, types 
and quantity of produce, and amounts. Thus, these invoices constitute 
substantial evidence containing the information needed to determine the 
amounts Respondent(s) owed and dates the payments would be due. 

Respondent(s) also argue that there is evidence that they are entitled to 
set-offs against Ranchero’s claims. Some invoices do contain the written 
notation "set-off" but there is no explanation of the circumstances giving rise 
to these alleged set-offs or their amounts other than that they relate to the 
transfer of a house discussed later. (Tr. 129.) As Respondent(s) have failed 
to come forth with any evidence to substantiate their set-off claim, I find that 
whatever set-offs to which Respondent(s) may be entitled are not sufficient to 
satisfy the money they owe Ranchero. [Where it is clear that the payment 
violations exceed a de minimis amount, it is not necessary to prove the exact 
amount of money involved in the violations. In re The Caito Produce Co., 48 
Agric. Dec. 602, 627 n.21; slip op. at 36 n.21 (1989), attached as Appendix A 
to this Decision.] 

[The] third argument is that they and Ranchero had agreements that 
provided that Respondent(s) did not have to pay for their purchases within ten 
days. The first of these agreements, . . . [dated July 15, 1988], provided that 
Respondent(s) had 45 days ["beyond the PACA prompt payment terms for the 
entire 1988 cantaloupe season"] within which to make payment [(RX 4)]. 
Even if this were considered a valid extension of the time for payment, it still 
required payment within the agreed upon time period. Since Respondent(s) 
did not make full payment even within the extended time period, their failure 
to pay constitutes a violation of the prompt payment provision of the PACA. 

The second agreement, in January 1989, did not [actually operate to] 
extend the time for payment since it was entered into after Respondent(s) had 
accepted the produce. An agreement to extend the time for payment must be 
made before the transaction occurs to avoid the consequences of failing to 
make prompt payment. 
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Respondent(s) next argue that the January 1989 agreement by Myers to 
personally assume responsibility for LMCI’s debts constituted a novation that 
discharged LMCI’s responsibility for the debt. The record, however, does not 
support this argument. Myers, as 100 percent owner of LMCI, was not a new 
party to the agreement, and regardless of how Myers interpreted the 
agreement, Sanchez did not believe the agreement extinguished LMCI’s 
liability. Myers’ handwritten addition to the agreement that LMCI’s obligation 
is extinguished is too self-serving to be given any weight. There was, 
therefore, no novation. LMCI was not relieved of its obligation to pay 
Ranchero. 

Respondent(s) also argue that, although Myers assumed personal liability 
for paying the debt, he should not be held liable for LMCT’s debt. It has been 
held, however, that the corporate veil can be pierced . . . [when there is] a 
beneficial owner of 100 percent of a corporation’s stock. Perfect Potato 
Packers, Inc., 45 Agric. Dec. 338, [353] (1986). In this case, Myers is sole 
owner of LMCI. He is, therefore, found to be jointly and severally 
[responsible for failing to pay promptly] the money owed to Ranchero. 

Finally, Respondent(s) contend that the January 1989 agreement between 
Myers and Ranchero, whereby a house valued at over a million dollars was 
transferred to Ranchero, satisfied their obligation to Ranchero. This transfer 
did not satisfy the debt. Sanchez testified credibly that he did not consider the 
transfer as satisfying the debt and that Respondent(s) would still be liable if 
the house was sold for less than the amount Respondent(s) owed Ranchero. 
This agreement to transfer the house was, therefore, as Complainant contends, 
a secured agreement or guarantee for the payment of the debt rather then 
satisfaction of the debt. 

In conclusion, Respondent(s) failed to make prompt payment to Ranchero 
for produce it purchased and, as of the time of the hearing, continued to owe 
Ranchero for those purchases. Their conduct in failing to pay for 63 lots of 
produce they purchased over a three-month period and totalling $334,400.50 
constitutes wilful, flagrant and repeated violations of the PACA. The 
appropriate sanction for such serious violations is revocation of 
Respondent’(s) PACA license. B.G. Sales Co., 44 Agric. Dec. 2021 (1985). 


Findings of Fact 


1. Lloyd Myers Co., Inc. ("LMCI"), is a corporation whose last known 
mailing address was 23929 West Valencia Boulevard, Suite 303, Valencia, 
California 91355. (Complaint, {{ 1 & 2.) 
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2. LMCI was incorporated in California in 1979. 

3. Lloyd Myers is an individual and the sole owner of LMCI. He does 
business as Lloyd Myers Co., Inc. 

4. LMCTI’s corporate charter was suspended by the State of California’s 
Franchise Tax Board on August 2, 1982. LMCI’s corporate charter was 
revived on August 15, 1988. 

5. A suspended corporation under California law is not entitled to 
exercise the powers, rights and privileges of a corporation and cannot conduct 
business or identify itself as a corporation. 

_ ee 

7. The revival of a suspended corporation restores its good standing but 
does not make its good standing retroactive during the period of suspension. 

8. A person who operates a business in the name of a suspended 
corporation [could] become[] personally liable for its operation. 

9. On October 16, 1984, Myers submitted a completed application for a 
PACA license for LMCI on which it was noted that LMCI was a corporation. 

10. LMCI was issued a PACA license. Myers was not licensed. 

11. Had Respondent(s) indicated, on the October 16, 1984, PACA license 
application, that LMCI’s corporate powers, rights and privileges had been 
suspended by the State of California, it would not have been issued a PACA 


license by the [U.S.] Department of Agriculture. 


13. During the period July 28, 1988, through October 11, 1988, Myers, 
acting in LMCI’s name, purchased, received, and accepted 63 lots of 
perishable agricultural commodities from Ranchero Packing Co., Inc. 
("Ranchero"), in interstate commerce, but failed to make full payment 
promptly of the agreed purchase[] prices, or balances thereof to Ranchero, in 
the total amount of $334,400.50. The details of these transactions are more 
fully set forth in { 6 of the Complaint [in No. D-89-539]. 

14. On or about January 29, 1989, Ranchero and Respondent[(s)j entered 
into an agreement whereby Myers transferred certain real property (valued at 
over $1,000,000) to Sig Sanchez, owner and manager of Ranchero, who then 
transferred the property to Ranchero. These transfers were made as security 
to ensure payment for Respondent[’(s)] produce indebtedness to Ranchero. 
The agreement and transfer of the property did not satisfy the indebtedness 
[, which was still outstanding at commencement of the hearing]. 

15. Respondent[’(s)] failure to make full payment promptly of the agreed 
purchase prices for the 63 lots of produce they purchased, received, and 
accepted from Ranchero over a three-month period [was] wilful, flagrant and 





LLOYD MYERS CO., INC. 
51 Agric. Dec. 747 


repeated. 
Conclusions of Law 


[In No. D-88-547, Respondent(s) violated sections 3 and 8(c) of the 
PACA, 7 U.S.C. §§ 499c, 499h(c), by using a false and/or misleading 
statement on the PACA application. In No. D-89-539,] Respondent(s) 
[committed] wilful, flagrant and repeated violations of section 2 of the PACA, 
7 US.C. § 499b. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 
PACA Docket No. D-88-547 


In No. D-88-547, the ALJ’s key findings are that Complainant’s allegations 
are not adequately supported by the record, but the record abundantly 
supports the Complainant’s allegations. In fact, the proof here far surpasses 
a preponderance of the evidence, which is all that is required.” 

The Complaint in No. D-88-547 ({ 13) alleges that Respondent(s) made 
a “false and/or misleading statement" on its PACA application. The ALJ 


erroneously concluded that "in contending that respondents made a false and 
misleading statement by failing to disclose that LMCT’s corporate charter had 
been suspended, complainant has the burden of proving that respondents knew 
that the charter had been suspended." (Initial Decision at 6 (emphasis added)). 
However, intent is no part of the offense. This was pointed out in In re 
Perfect Potato Packers, Inc., 45 Agric. Dec. 335, 353-54 (1986), as follows: 


Respondent argues that there was no intent to defraud, but intent 
to defraud is not at issue here. Respondent’s license may be revoked 
if "the license was obtained through a false or misleading statement in 
the application therefor" (7 U.S.C. § 499h(c)). 


The licensing process occurs within the four corners of the license- 


2See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n.5 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, 
No. 78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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application document, and is not related to the applicant’s state of mind. 
When the applicant checks the box for “corporation,” it gives the government 
the right to infer that the corporation is a legitimate operation--not a 
suspended one incapable of functioning as a corporation. 

Complainant’s documentary evidence conclusively proves that the 
corporation was suspended on the date of the PACA license application. A 
document from the California Secretary of State, entitled "Certificate of Filing 
and Suspension," and dated August 10, 1988, states as follows (CX 3): 


That the corporation named below, became incorporated under the laws 
of the State of California by filing its Articles of Incorporation in this 
office. 


That on the 2nd day of A 1982 pursuant to the provisions of the 
California Bank and Corporation Tax Law, more particularly Section 
23302 of the Revenue and Taxation Code, the Franchise Tax Board 
transmitted to this office the name of the domestic corporation named 
below whose corporate powers, rights and privileges were suspended 
under said law. 


LLOYD MYER INC. 92967. 
Name 
Corporation Number 


Further, that the corporate powers, rights and privileges of said 
corporation were suspended on the aforesaid date, as in said Section 
23302 provided, and remain suspended, reinstatement never having been 
effected. 


The Franchise Tax Board of California, in a letter dated September 16, 
1988, stated that Lloyd Myers Co., Inc., "was suspended 8/2/82 for failure to 
file a return per Section 23301.5, RTC. It was revived 8/15/88." (CX 5). 

Moreover, a certification by the Market Enforcement Branch of the 
California Department of Food and Agriculture deserves to be included in its 
entirety, because of the probative nature of its contents on the issue of 
corporate status (CX 8) (emphasis added): 


CALIFORNIA DEPARTMENT OF FOOD & AGRICULTURE 
Market Enforcement Branch 
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1220 N Street, Rm. A-454 
Sacramento, CA 95814 Tele: (916) 445-2271 


CERTIFICATION AS TO THE LICENSE STATUS OF 
LLOYD MYERS CO., INC. 


I, Betty J. Butler, Office Services Supervisor of the Market 
Enforcement Branch, Division of Marketing Services, Department of 
Food and Agriculture, certify that January 30, 1989, I personally 
reviewed the records of the Market Enforcement Branch in Sacramento 
to ascertain the license status under Chapters 6 and/or 7, Division 20 
of the Food and Agricultural Code of LLOYD MYERS CO., INC. 


I further certify, under penalty or perjury, that LLOYD MYERS 
CO., INC. (a California corporation) was issued a license as a dealer- 


broker-commission merchant from November 1, 1979 to October 31, 
1988. 


On June 17, 1988, written verification was received from the office 
of the Secretary of State that the corporate powers, rights and privileges 
of LLOYD MYERS CO., INC. were suspended on August 2, 1982. After 
the suspension, the corporation was no longer an entity under California 
law. The entity that operated after the corporate suspension is not now 
nor has it ever been licensed with this Branch in any capacity. The 
LLOYD MYERS CO., INC. submitted a license renewal application on 
November 17, 1988. A hearing on that application has been scheduled 
for March 8, 1989. 


Betty J. Butler, Office Services Supervisor 
Market Enforcement Branch 


Dated at Sacramento, California 
this 30th day of January 1989. 


These documents are conclusive that the corporation was in a "suspended" 
status when Respondent(s) submitted the PACA application on October 16, 
1984. The "Certification" issued by California’s Market Enforcement Branch, 
per supervisor Butler, is unequivocal that "“[a]fter the suspension, the 
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corporation was no longer an entity under California law" (id.). On the other 
hand, the California Franchise Tax Board, in the above September 16, 1988, 
letter, states that the corporation, although suspended on 8/2/82, was revived 
on 8/15/88 (CX 5). 

This raises a largely-technical legal question concerning what is meant by 
“suspended corporation." Did the corporation cease to exist as an entity 
(Market Enforcement Branch), or was it perhaps only dormant--revivable by 
filing and paying back taxes nunc pro tunc (Franchise Tax Board)? Perhaps 
the depths of California corporation law could be plumbed for an eventual 
answer. However, such an exercise is not here necessary, because the 
controlling Federal statute is written in the disjunctive, viz., “false or 
misleading," 7 U.S.C. § 499h(c) (emphasis added). It is well-settled that the 
use of “or" in statutory language ordinarily indicates that each part of the 
sentence is to be taken separately, see In re Beef Nebraska, Inc., 44 Agric. Dec. 
2786, 2811-12 (1985), aff'd, 807 F.2d 712 (8th Cir. 1986), as follows: 


Furthermore, even though complainant relies only on the first 
bracketed clause, the same result would be reached under the language 
of the second bracketed clause. The second bracketed clause is 
preceded by the word "or," which indicates that the various members of 
the sentence are to be taken separately. "In statutory construction ‘or’ 
is to be given its normal disjunctive meaning unless such a construction 
renders the provision in question repugnant to other provisions of the 
statute." Gay Union Corp. v. Wallace, 112 F.2d 192, 197 n.15 (D.C. 
Cir.), cert. denied, 310 U.S. 647 (1940). Accord United States v. Field, 
255 U.S. 257, 262 (1921). 


Accord In re Collins, 46 Agric. Dec. 217, 232 (1987). 


Thus, whether there existed on the application date a corporation qua 
corporation is the real question--not whether there technically existed 
something less, perhaps merely called a corporation. The PACA Branch staff 
has the right, as stated earlier, to infer that an applying corporation has the 
ability to function as a corporation. If that applying corporation has no legal 
right to operate, then that is patently misleading, and violates the statute. 
Again, this is not dependent on the state of mind, or intent, of the applicant. 
Rather, it is discernible from the application document, itself; and whether the 
facts thereon are false or misleading to the PACA examiners. 

I note that Complainant makes these same points in Complainant’s 
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March 20, 1991, Cross-Appeal, with the additional and crucial point that the 
Secretary would not have issued Respondent(s) a license if the suspension had 
been known, as follows (Complainant’s Cross-Appeal at 23): 


In sum, the complainant’s position is that, as Myers indicated on the 
application for a PACA license which he filed on behalf of LMCI that 
it was a California corporation, but failed to disclose that its corporate 
status had been suspended by the State, the application contained a 
false and/or misleading statement. Therefore, as the record reflects 
that the Secretary would not have issued LMCI a license had it known 
that LMCI was unlawfully conducting business[,] section 8(c) of the 
PACA requires the revocation of its license. 


Unquestionably, the Secretary would not have issued Respondent(s) a 
license if the corporation’s suspended status was known (Finding 11). 

The "Motion to Dismiss Cross-Appeal," filed by Respondent(s) on June 3, 
1991, is without merit, and is denied. Respondent(s) argues that the 
Complainant’s Cross-Appeal is untimely because only one of the docket 
numbers in this consolidated proceeding was used in the appeal, which, 
Respondent(s) argues, has the effect of separating these consolidated cases. 
Respondent(s) is incorrect for the following reasons. 

These disciplinary proceedings were properly consolidated, with the consent 
of the parties, by the ALJ’s Order of February 23, 1990. No motion to sever 
has been filed by either party; no Order severing the two matters has ever 
been issued. On December 11, 1990, the ALJ issued a consolidated Decision 
and Order based upon a unified record in which the issues raised by the 
pleadings in the two proceedings were inextricably intertwined. 

On January 11, 1991, I granted a motion by Respondent(s) for an extension 
of time to appeal from the ALJ’s Decision and Order. Though my Order only 
noted thereon PACA Docket No. D-89-539, it is applicable to the 
consolidated proceeding, since, as indicated above, the Respondent(s) had not 
requested severance and neither the Judicial Officer nor the ALJ had ordered 
severance.’ Until the time for filing an appeal from the ALJ’s December 11, 


*The extension of time was granted in a routine manner as a result of a telephone conversation 
between Respondent’(s) attorney and my secretary, in which the only docket number referred to was 
PACA Docket No. D-89-539. The file in this consolidated proceeding had not yet been sent to the 
Judicial Officer. Neither my secretary nor I knew, when the extension of time was granted, that 

(continued...) 
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1990, Decision and Order ran (Jan. 30, 1991), neither PACA Docket No. 
D-88-547 nor PACA Docket No. D-89-539 could become final and effective. 
Consequently, it was concluded that the "Corrected Notice of Effective Date 
of Decision and Order as to PACA Docket No. D-88-547," entered by the 
Hearing Clerk on January 30, 1991, was erroneously issued. As 
Respondent(s) did file its appeal from the ALJ’s December 11, 1990, Decision 
and Order timely, on January 30, 1991, the whole of the consolidated 
proceeding, and not just that portion of the consolidated proceeding relating 
solely to PACA Docket No. D-89-539, was within the jurisdiction of the 
Judicial Officer. Consequently, I issued an Order striking the January 30, 
1991, “Corrected Notice of Effective Date of Decision and Order as to PACA 
Docket No. D-88-547," from the record. 

Respondent(s) argues that it should have been served with a copy of 
Complainant’s February 13, 1991, "Motion to Strike and Motion for 
Enlargement of Time," under § 1.143 of the Rules of Practice, 7 C.F.R. 
§ 1.143. However, § 1.143(a)(1) excepts “requests for extensions of time 
pursuant to § 1.147" from the mandatory service. And, § 1.147(f) gives the 
Judicial Officer the discretion to forego such service in the interest of time. 
Thus, no mandatory service was required by the Rules of Practice for an 
extension of time, and I chose not to require it. 


Likewise, no notice was necessary for Complainant’s motion to strike. 
Inadvertently, my Informal Order of January 11, 1991, which granted the time 
extension requested by Respondent(s), only listed one of the two consolidated 
docket numbers. The Hearing Clerk’s office apparently did not pick up the 
lead docket number; and, thus, the case control system apparently assumed 
that No. D-88-547 was a separate case. It most assuredly is not a separate 


3(...continued) 

PACA Docket No. D-89-539 and PACA Docket No. D-88-547 had been consolidated, and that 
the Initial Decision and Order decided both dockets. If that information had been known, the 
informal order extending the time would have listed both docket numbers. The identical situation 
arose in a case just decided by the Ninth Circuit, In re Sequoia Orange Co., 47 Agric. Dec. 2, 6 
(1988), aff'd in part and remanded sub nom. Riverbend Farms, Inc. v. Yeutter, No. CV F-88-98 
EDP (£.D. Cal. June 14, 1989), printed in 48 Agric. Dec. 1 (1989), aff'd in part, rev'd in part & 
remanded, No. 90-15505 (9th Cir. Mar. 17, 1992), No. 90-15781 (9th Cir. Mar. 17, 1992). In 
that case, Petitioners in four consolidated actions (AMA Docket Nos. F&V 907-6, 907-8, 907-9, 
907-10), who are orange handlers attacking the Department’s California-Arizona navel orange 
Marketing Order, were permitted to file cross-appeals on July 17, 1987 (47 Agric. Dec. at 6; slip 
op. at 1), even though my informal order extending the time refers only to Docket No. 907-6 
(Appendix B, attached). 
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case. These cases were consolidated by the ALJ with the consent of the 
parties, and a minor clerical error in the Office of the Judicial Officer or by 
the Hearing Clerk do not serve to separate them. I would have sua sponte 
corrected this oversight at my first inkling. It only so happened that 
Complainant, being a very interested party, first brought it to my attention. 

Respondent(s), finally, argues that its consent to consolidate the cases was 
not an informed consent, because Respondent(s) was not represented by 
counsel. Respondent(s) alleges that the ALJ and Complainant’s counsel 
misrepresented what consolidation would mean. This is a fatuous argument. 
Respondent(s) has had two separate, experienced attorneys (McCarron and 
Mandell) as signatories to its pleadings. Respondent(s) is very well counseled. 
Respondent(s) is aware, moreover, that these are adversary proceedings. I 
find that Respondent(s) was quite sophisticated during the hearing, and is now 
feigning the victim, seeking an unfair advantage. (See further conclusions on 
this issue in No. D-89-5339, infra.) 

In fact, Respondent(s) chose to proceed pro se, and now that things have 
apparently gone badly, seeks to color the process as unfair to Respondent(s). 
Actually, Respondent(s) was accorded full due process in our adversary 
system, and I reject as unfounded the accusations that the ALJ and opposing 
counsel misrepresented consolidation. 


I have carefully considered the arguments of Respondent(s) in No. 
D-88-547, and I find that they are without merit to the extent they are 
inconsistent with the foregoing. Respondent corporation’s PACA license will 
be revoked. 


PACA Docket No. D-89-539 


In No. D-89-539, the ALJ’s findings and conclusions are that the 
Compiainant’s allegations are adequately supported by the record. I affirm. 
In fact, the Complainant’s proof herein far surpasses a preponderance of the 
evidence, which is all that is required. See note 2, supra. 

This case is governed by numerous precedents, summarized in In re The 
Caito Produce Co., 48 Agric. Dec. 602 (1989), attached as Appendix A to this 
Decision. Caito explains that under the Department’s well-settled sanction 
policy, failure to pay for produce (exceeding a de minimis amount) results in 
the revocation of the Respondent’s license, or an equivalent order finding that 
a non-licensed violator has engaged in repeated or flagrant violations of the 
Act. 

I agree with the ALJ that the violations herein were willful, flagrant and 
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repeated. (Finding of Fact 15.) (See Caito, supra, at 646-53; slip op. at 62-72, 
for case law analysis on the willfulness issue.) The numerous instances of 
failure to pay promptly for perishable agricultural commodities committed by 
Respondent(s) constitute flagrant and repeated violations of the PACA. 
American Fruit Purveyors, Inc. v. United States, 630 F.2d 370, 373-74 (Sth Cir. 
1980), cert. denied, 450 U.S. 997 (1981); In re George Steinberg & Son, Inc., 32 
Agric. Dec. 236 (1973), aff'd sub nom. George Steinberg & Son, Inc. v. Butz, 
491 F.2d 988 (2d Cir.), cert. denied, 419 U.S. 830 (1974). The Act specifies 
that sanctions apply if a Respondent has committed any "flagrant or repeated" 
violation, 7 U.S.C. §§ 499(b), 499h(b), which is a separate determination from 
whether such violation was "willful," which becomes operative when there is 
to be a license suspension or revocation under the Administrative Procedure 
Act, 5 U.S.C. § 558(c). In re ACR Fresh Food Systems, Inc., 51 Agric. Dec. 
___, Slip op. at 6 (Jan. 16, 1992). 

Of particular relevance to this proceeding are two earlier cases which 
established the doctrine that a Respondent must be in compliance (full 
payment) with the payment rules by the time of the hearing, to avoid 
revocation. The distinction between "slow pay," which requires suspension, 
and “no pay," which requires revocation, is analyzed in Caito, as follows (id. 
at 632-33, 638; slip op. at 43-45, 51) (footnotes and citations omitted): 


Prior to the decision in Jn re Gilardi Truck & Transportation, Inc., 
43 Agric. Dec. 118 (1984), it had been the policy of the Judicial Officer 
to issue lengthy suspension orders in the case of serious "slow payment" 
cases, usually from 70 to 90 days. 


The administrative officials charged with the responsibility for 
administering the Perishable Agricultural Commodities Act have long 
recommended revocation of a license where there have been many 
failures to pay promptly, involving lengthy delays in making full 
payment. See, e.g., In re Southwest Produce, Inc., 34 Agric. Dec. 160, 
171-72, aff'd per curiam, 524 F.2d 977 (Sth Cir. 1975); In re J. Acevedo 
& Sons, 34 Agric. Dec. 120, 133, aff'd per curiam, 524 F.2d 977 (Sth Cir. 
1975). There are strong administrative reasons supporting their 
revocation recommendation. Just as in the case of the savings and loan 
industry, if a produce licensee is in financial difficulty (i.e., not able to 
pay its creditors promptly), the loss to the industry as a whole is 
frequently much less if the firm is closed down promptly. Furthermore, 
we are dealing here with an industry that asked for, pays for, and 
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desires a tough regulatory program to insure that only financially 
responsible licensees are permitted to remain in the industry. 


In In re Gilardi Truck & Transportation, Inc., 43 Agric. Dec. 118, 
149-54 (1984), the Judicial Officer moved a step closer to the views of 
the administrative officials, holding that in order for a suspension order 
to be issued on the basis of a “slow pay” case, rather than a revocation 
order which would be issued in a “no pay" case, full payment must be 
made by the time of the hearing (or if no hearing is to be held, by the 
time the answer is due), and the respondent must be in full compliance 
with the payment requirements by the time of the hearing. 


The Gilardi doctrine was subsequently tightened in Jn re Carpenito 
Bros., Inc., 46 Agric. Dec. 486, 500-06 (1987), aff'd, 851 F.2d 1500 (D.C. 
Cir. 1988) (unpublished; text in WESTLAW), by requiring that 
respondent’s present compliance not involve credit agreements for more 
than 30 days. Carpenito also emphasizes that under Gilardi, respondent 
must be in compliance with the payment provisions immediately prior 
to the hearing--i.e., being almost in compliance is not enough! 


The record is clear that Respondent(s) was not in compliance when the 
hearing started. Thus, under the Caito doctrine, Respondent’(s) license will 
be revoked, and an equivalent order will be issued finding the non-licensed 
violator to have engaged in repeated or flagrant violations of the Act, which 
will be published. 

I have carefully read the appeal filed by Respondent(s) (Jan. 30, 1991) and 
find that the appeal’s substantive arguments and issues were already properly 
decided by the ALJ, and that the ancillary issues raised in the appeal are 
without merit. 

Substantively, Respondent(s) argues that the Complainant did not prove 
dates of acceptance on invoices, and that certain set-offs on some invoices 
would have changed particular amounts owing to Ranchero. The ALJ 
correctly addressed these issues specifically, and I affirm. Moreover, even if 
Respondent(s) was correct, which it is not, it would not change the outcome, 
because Respondent(s) still would not have been in compliance at the start of 
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the hearing. That is, Respondent(s) would still have owed tens, perhaps 
hundreds, of thousands of dollars to Ranchero at the start of the hearing, even 
if some invoices were excluded and any set-offs (not related to the novation 
argument) were allowed. 

The ALJ also properly decided the issues concerning transfers of real 
property and accounts receivable to Ranchero. At best, these transfers evince 
a good faith effort to mitigate the debts owed Ranchero. However, the PACA 
“calls for payment--not excuses" (or mitigation) (Caito, supra, at 629; slip op. 
at 39). I agree with the ALJ that the debts were not satisfied by these 
transactions. Respondent(s) simply was not in compliance at the 
commencement of the hearing. 

Respondent(s) argues (Appeal at 3) that this is a “slow pay” situation, and 
deserves only a suspension. However, the ALJ properly determined that the 
house transferred to Ranchero (through owner Sig Sanchez) was more in the 
nature of a secured agreement, or guarantee for the payment of the debt, 
rather than satisfaction of the debt. The record is clear that the price of the 
house, if sold, would have affected the financial relationship between 
Ranchero and Respondent(s), depending on the sale price/proceeds. 
However, the house did not sell at any price prior to the commencement of the 
hearing. For the assets of the individual, Lloyd Myers, to have operated in the 
fashion here argued, Lloyd Myers would have had to pay the complete 
outstanding debt in full to Ranchero prior to commencement of the hearing. 

Caito also makes it clear that once the Respondent(s) is in violation of the 
prompt payment deadlines--10 days, usually, but here extended by proper 
written agreement to 45 days for the entire cantaloupe season, both of which 
deadlines were exceeded by Respondent(s)--the mitigating agreements 
between the licensee and the creditor are meaningless for regulatory purposes. 
The sound reason for this regulation is to prevent the unfair advantage a 
buyer has in negotiations on payment terms after delivery (id. at 609; slip op. 
at 10-11). 

There are two ancillary issues remaining. First, whether Myers, the 
individual, is personally responsible for the alleged violations, and, second, 
whether Respondent(s) were improperly (or otherwise) denied counsel for the 
hearing. 

On the first issue, the Department routinely pierces the corporate veil in 
many disciplinary proceedings, to hold personally responsible for any violations, 
the 100% owner of a regulated corporation. This is not the same as finding 
such an individual personally liable for the debts of the corporation. The ALJ 
held that Lloyd Myers is personally liable for the debts of the corporation of 
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the same name. While that may or may not be the case, I am concerned in 
this case only with whether Lloyd Myers is personally responsible under the 
PACA for the violations, jointly and severally, for failing to make full payment 
promptly for perishable agricultural commodities. 

Thus, where the ALJ determined that Respondent Myers, the individual, 
was personally /Jiable, I will change it to say personally responsible.’ 

The Department is properly concerned with who is in control of the 
business entity when any violations of Federal statutes (and/or USDA 
regulations emanating therefrom) occur. As will be explained, infra, the 
Department routinely searches for the alter ego(s) of an offending corporation, 
so that any imposed sanction may also run against the individual(s) actually 
responsible for the corporate misbehavior, if appropriate in the context of the 
case. 

Conversely, the Department is not required to be interested in this 
disciplinary proceeding in determining personal liability for corporate debts, 
per se. The Respondent(s) (at least partially) recognized this distinction when 
it argued "LMCTI’s corporate status has nothing to do with Myers’ personal 
liability for the alleged Ranchero debts" (Appeal at 4). However, 
Respondent(s) then argues that Complainant had premised "personal (‘jointly 
and/or severally’) liability" in paragraph 7 of the Complaint in No. D-89-539 


(id.). On the contrary, however, paragraph 7 of the Complaint says nothing 
about personal /iability, and actually reads in its entirety, as follows 
(Complaint { 7 (8/2/89)): 


7. The acts of Respondents, jointly and/or severally in failing to 
make full payment promptly of the agreed purchase prices for the 
perishable agricultural commodities which were purchased as alleged in 
paragraph 6 of this Complaint, constitute willful, flagrant, and repeated 


‘In most PACA cases involving payment violations by a corporation solely owned by an 
individual, there is no need to pierce the corporate veil to make the Order applicable to the 
responsible owner-operator of the corporation, since the Act itself achieves the same result. 
Specifically, a person who is "responsibly connected” with a corporation whose license has been 
revoked cannot be licensed under the Act for 2 years, 7 U.S.C. § 499d(b); see also 7 U.S.C. 
§ 499d(c); and he cannot work for another licensee under the Act for 1 year, 7 U.S.C. § 499h(b). 
After 1 year, the Secretary may approve his employment by another licensee if the licensee furnishes 
a satisfactory bond; after 2 years, the Secretary may approve his employment by another licensee 
without a bond, 7 U.S.C. § 499h(b). In the present case, however, it is appropriate to pierce the 
corporate veil and make the Order directly applicable to Mr. Myers as an individual, in view of the 
corporate-status issue. 
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violations of the PACA. 


Thus, Complainant has alleged only that Respondent LMCI, and/or Lloyd 
Myers, the individual, doing business as LMCI, failed to make full payment 
promptly. This makes it very obvious that Respondent(s) is transparently 
manipulating the debt owed Ranchero, between the corporation and the 
individual owner, deftly to transform a "no pay" situation into a “slow pay’ 
situation. Respondent(s) would accomplish this by arguing that since Lloyd 
Myers, the individual, is not personally liable for the corporate debt, Lloyd 
Myers, the individual, can make a personal decision to take upon himself the 
debt of the corporation. And, since this supposed magnanimity on the part 
of Mr. Lloyd Myers, the individual, occurred prior to the hearing, the debt of 
the corporation was extinguished (and LMCI was in compliance) on the date 
of the commencement of the hearing. 

To achieve this complex result, Respondent(s) argues, inter alia, that 
California law governs; that California case law prevents imposing personal 
liability on officials or stockholders; that the corporate veil under California 
law cannot here be pierced; that neither LMCI nor Myers committed fraud 
or misrepresentation; that Complainant offered little or no proof of the 
Ranchero debt; that non-payment for goods is not fraudulent or dishonest; 


that the Complainant has not sought to prove inadequate capitalization of the 
corporation; that the ALJ incorrectly relied on the Perfect Potato Packers case 
in piercing the corporate veil; and that Myers, the individual, accomplished a 
novation under contract law, when Myers personally took on the debt of the 
corporation. Based upon the above laundry list of arguments, Respondent(s) 
summarizes its position, as follows (Appeal at 6): 


Respondents’ exhibit RX-3 establishes that there was a completed 
novation between LMCI and Ranchero in January, 1989 (before the 
Agency even commenced its investigation of LMCI), wherein Myers 
personally assumed a debt of LMCI (even though he could have 
remained shielded by the corporate form) and the corporation was 
discharged on that date, except for the security interest granted to 
Ranchero in certain LMCI accounts receivable as additional security for 
Mr. Myers’ then personal debt, which was paid prior to the date of the 


‘Complainant does, however, argue in its briefs, inter alia, that Mr. Myers was personally liable 
during the period the corporation was suspended. 
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hearing. 


The position taken by Respondent(s) is not unique in this type of case, 
where the alter ego of a corporation maneuvers to escape the reach of the 
Federal Regulatory Agency. However, as the case law below clearly shows, 
the position is totally without merit. The laundry list of arguments above 
differs in no substantial way from the position of a California Respondent in 
a similar proceeding in Sebastopol Meat, in which the Ninth Circuit decided 
against that Respondent’s position, as follows (text taken from Jn re Central 
Packing Co., 48 Agric. Dec. 290, 311-13 (1989) (emphasis added)): 


Respondents contend that Colorado law applies in determining 
whether the corporate veil should be pierced, and that this case does 
not meet the piercing criteria under Colorado law (Appeal Petition at 
3-6). However, it is well settled that in circumstances such as are 
involved here, the corporate veil may be pierced in order to make the 
order applicable to the responsible directing officials and owner, or part 
owner, of a corporation involved in violations of a federal regulatory 
statute.*' State laws are not controlling as to this matter. As stated in 
Sebastopol Meat Co. v. Secretary of Agriculture, 440 F.2d 983, 984-86 (9th 
Cir. 1971): 


“Sebastopol Meat Co. v. Secretary of Agriculture, 440 F.2d 983, 
983-86 (9th Cir. 1971); Bruhn’s Freezer Meats v. USDA, 438 F.2d 1332, 
1342-43 (8th Cir. 1971); [In re Stull Meats, Inc., 49 Agric. Dec. 309, 
327-28 (1990) (decision as to Globe Packing Co. and Reuben Krasn), 
appeal dismissed, No. 90-70191 (9th Cir. Jan. 11, 1991); In re Andersen 
Dairy, Inc., 49 Agric. Dec. 1, 9-16 (1990)]; In re Great American Veal, 
Inc., 48 Agric. Dec. [183, 200-01, aff'd, 891 F.2d 281 (3d Cir. 1989) 
(unpublished)]; In re Johnson-Hallifax, Inc., 47 Agric. Dee. [430, 435 
(1988)]; In re White, 47 Agric. Dec. [229, 311 (1988)], aff'd per curiam, 
[865 F.2d 262 (6th Cir. 1988) [(text in WESTLAW)}; In re Holiday Food 
Servs., Inc., 45 Agric. Dec. 1034 (1986), remanded, 820 F.2d 1103 (9th 
Cir. 1987); In re Corn State Meat Co., 45 Agric. Dec. 995 (1986); In re 
Trenton Livestock, Inc., 41 Agric. Dec. 1965, 1971-80 (1982); In re 
Pastures, Inc., 39 Agric. Dec. 395, 397, 401 (1980); In re Thomaston Beef 
& Veal, Inc., 39 Agric. Dec. 171 (1980); In re Norwich Veal & Beef, Inc., 
37 Agric. Dec. 1202, 1205 (1978); In re Mid-States Livestock, Inc., 37 
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Agric. Dec. 547, 566-68 (1977), aff'd sub nom. Van Wyk v. Bergland, 570 
F.2d 701 (8th Cir. 1978); and see Corn Products Refining Co. v. Benson, 
232 F.2d 554, 565 (2d Cir. 1956); Hedrick v. S. Bonaccurso & Sons, Inc., 
466 F. Supp. 1025, 1030-31 (E.D. Pa. 1978); Fillippo v. S. Bonaccurso & 
Sons, Inc., 466 F. Supp. 1008, 1015-18 (E.D. Pa. 1978); In re Rotches 
Pork Packers, Inc., 46 Agric. Dec. 573 (1987); In re MCM Livestock, Inc., 
39 Agric. Dec. 893, 900-02 (1980). 


Singleton argues that the doctrine of alter ego was 
improperly applied and that therefore the order should be 
modified to delete the provisions making it run against him 
individually. He contends that in the absence of a showing of a 
fraudulent or inequitable result the corporate entity of Sebastopol 
should not be disregarded. In so arguing, Singleton relies on 
California cases which say that fraud or an inequitable result is 
required as a predicate for application of the concept of alter 


€g0.... 


We do not think that state law limitations on the alter ego 
theory or doctrine are necessarily controlling in determining the 
permitted scope of remedial orders under federal regulatory 
statutes. See generally Goodman v. F.T.C., 9 Cir., 1957, 244 
F.2d 584, 590-591. As we there said: 


"However, when interpreting a statute the aim of 
which is to regulate interstate commerce and to control 
and outroot some evil practices in it, the courts are not 
concerned with the refinements of common-law 
definitions, when they endeavor to ascertain the power 
of any agency to which the Congress has entrusted the 
regulation of the business activity or the enforcement of 
standards it has established." 


Sebastopol is a creation of the state, and the state courts 
can undoubtedly define and limit the state’s alter ego doctrine 
in applying the state’s laws to Sebastopol. The doctrine of alter 
ego is usually invoked in state courts in private litigation, for the 
purpose of defeating the normal rule of state law that the 
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corporation shields its owners from liability for its obligations. 
Since the shield was deliberately created by the state to 
encourage the formation and use of capital, it is not surprising 
that state courts impose rather stringent limitations upon a 
doctrine that is designed to remove the shield. 


It does not follow that state limitations on the doctrine must 
be accepted in the application of federal regulatory statutes. In 
the case before us, the purpose of the cease and desist order is 
to insure that the regulation will not be thwarted by continued 
unlawful conduct. It does not impose personal liability upon 
Singleton for past acts.* We think it quite unrealistic to say, 


However, a civil penalty or suspension order frequently 
imposes personal liability on an individual for past acts, under 
the alter ego doctrine, as was done in many of the cases cited in 
note 31, viz., Great American Veal, Johnson-Hallifax, White, 
Holiday Food, Com State, Trenton Livestock, Pastures, 
Thomaston Beef, Mid-States, Rotches, and MCM Livestock. 


in view of the findings that we have quoted, that Sebastopol did 
the acts charged but that Singleton did not. Everything that 
Sebastopol did, Singleton did, because Sebastopol, for all 
practical purposes, was Singleton; he was the substance; 
Sebastopol was the shadow. The phrase “alter ego" is an apt 
description of the Sebastopol-Singleton relationship. But there 
is no magic in the phrase; it is the substance that matters. We 
decline to hold that the Secretary can order only the shadow to 
cease and desist. To do so would be to reject fact in favor of 
fiction. 


The only case authority dealing with the power of the 
Secretary, under this statute, to issue a cease and desist order 
against an individual on the basis of acts done by a corporation, 
is Bruhn’s Freezer Meats of Chicago, Inc., et al. v. United 
States Dept. of Agriculture, 8 Cir., 1971, 438 F.2d 1332. That 
case differs in its facts, but is authority for the power of the 
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Secretary to issue such an order. There are many cases that 
stand for the general principle that the mere form of a business 
organization is insufficient to shield the practices sought to be 
prohibited from the reach of a federal regulatory agency. See, 
e.g., Electric Bond & Share Co. v. S.E.C., 1938, 303 U.S. 419, 
440, 58 S. Ct. 678, 82 L.Ed. 936; F.T.C. v. Standard Education 
Society, 1937, 302 U.S. 112, 119-120, 58 S. Ct. 113, 82 L.Ed. 141; 
H.P. Lambert Co. v. Secretary of Treasury, 1 Cir., 1965, 354 
F.2d 819, 822; Joseph A. Kaplan & Sons, Inc. v. F.T.C., D.C. 
Cir., 1965, 121 U.S. App. D.C. 1, 347 F.2d 785, 787, n. 4; South 
Carolina Generating Co. v. F.P.C., 4 Cir., 1958, 261 F.2d 915, 
920; Corn Products Refining Co. v. Benson, 2 Cir., 1956, 232 
F.2d 554, 565; Keystone Mining Co. v. Gray, 3 Cir., 1941, 120 
F.2d 1, 6; Alabama Power Co. v. McNinch, D.C. Cir., 1938, 68 
App. D.C. 132, 94 F.2d 601, 618; and our own decisions in 
Tractor Training Service v. F.T.C., 9 Cir., 1955, 227 F.2d 420, 
425; Goodman v. F.T.C., 9 Cir., 1957, 244 F.2d 584, 593-594. 


It is true that none of these cases, except Bruhn’s Freezer 
Meats, supra, deals with the Act that is here applicable. It is 
also true that it would be possible to distinguish each of them, 
on its facts, from the facts of this case. Nevertheless, we think 
that the principle that they announce is applicable here. It is 
obvious to us that a cease and desist order directed to both 
Sebastopol and Singleton is far more likely to assure future 
compliance with the Act than one directed to Sebastopol alone. 
It is equally obvious that in reality it was Singleton who 
committed the violations. 


The only sanction that can be applied to Lloyd Myers as an individual is 
publication of the finding that he has engaged in repeated and flagrant 
violations of the Act. Since that sanction does not involve a license 
suspension, willfulness (under the Administrative Procedure Act) is not an 
issue as to this aspect of the proceeding. George Steinberg & Son, Inc. v. Butz, 
491 F.2d 988, 993-94 (2d Cir.), cert. denied, 419 U.S. 830 (1974). 

A few final comments should be made as to Respondent’(s) argument 
claiming a novation under contract law. Even if I were to agree with 
Respondent(s) (which I do not) that a novation occurred, and extinguished the 
debt involved in this proceeding, that would still not constitute full payment 





LLOYD MYERS CO., INC. 773 
51 Agric. Dec. 747 


under the Department’s sanction policy in PACA payment violation cases. 
See Caito, supra, 48 Agric. Dec. at 625-26; slip. op. at 33-35. 

Furthermore, even if the prior PACA sanction policy were not regarded as 
providing for a revocation order in the event of a novation, such as that 
argued by Respondent(s) here (where the creditor did not get 100% of the 
amount originally owed), I would change the sanction policy for the purposes 
of this and future cases, and impose a revocation order, in view of 
Respondent’(s) repeated and flagrant violations, even if they were only 
regarded as "slow pay,” rather than "no pay." As stated in Caito, supra, 48 
Agric. Dec. at 636; slip op. at 48: 


The imposition of a suspension order, rather than a revocation 
order, in flagrant and repeated "slow pay" cases is not mandated by the 
Act but, rather, is a self-imposed limitation, which is admittedly 
experimental. Jn re Southwest Produce, Inc., 34 Agric. Dec. 160, 171-73 
(1975), aff'd per curiam, 524 F.2d 977 (Sth Cir. 1975); In re J. Acevedo 
& Sons, 34 Agric. Dec. 120, 133-34, aff'd per curiam, 524 F.2d 977 (Sth 
Cir. 1975). 


Further, as stated in Caito, supra, 48 Agric. Dec. at 637-38; slip. op. 
50-51, quoting from Gilardi: 


An agency is free to reconsider sanctions previously imposed 
without prior notice. Communications Comm’n v. WOKO, 329 U.S. 223, 
228; Continental Broadcasting v. Federal Comm. Comm’n, 439 F.2d 580, 
582-584 (C.A. D.C.); N.L.R.B v. Majestic Weaving Co., 355 F.2d 854, 860 
(C.A. 2); quoted with approval in Davis, Administrative Law Treatise 
(1970 Supp.), § 17.08, p. 604. 


In Communications Comm’n v. WOKO, 329 US. 223, 228, the Court 
held: “Much is made in argument of the fact that deceptions of this 
character have not been uncommon and it is claimed that they have not 
been dealt with so severely as in this case. * * * The mild measures to 
others and the apparently unannounced change of policy are 
considerations appropriate for the Commission in determining whether 
its action in this case is too drastic, but we cannot say that the 
Commission is bound by anything that appears before us to deal with 
all cases at all times as it has dealt with some that seem comparable." 
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Similarly, in Butz v. Glover Livestock Comm’n Co., 411 US. 182, 
187, the Court held that the "employment of a sanction within the 
authority of an administrative agency is thus not rendered invalid in a 
particular case because it is more severe than sanctions imposed in 
other cases.” 


As I stated in In re Sy B. Gaiber & Co., Ruling on Reconsideration, 
31 Agriculture Decisions 843, 850 (1972): 


In any case in which the Judicial Officer determines that the 
sanctions previously imposed for similar violations are not 
adequate under present circumstances to effectuate the 
purposes of the regulatory program, a more severe sanction will 
be imposed in that case, rather than merely announcing that in 
future cases the sanction will be increased. An administrative 
agency is free to reconsider sanctions previously imposed 
without prior notice (see Jn re Louis Romoff, 31 Agriculture 
Decisions 158, 186, and cases cited therein), and such practice 
will be routinely followed. Persons who intentionally violate a 
regulatory program are not playing a game under which they 
are entitled to consider the sanctions previously imposed for 
similar violations and determine whether they want to run the 
risk of detection and the imposition of such a sanction. They 
run the distinct risk that a more severe sanction will be imposed 
against them. 


In the present case, the fact is that Ranchero was unable to collect any 
substantial amount of the accounts receivable turned over to Ranchero by 
Respondent(s), and Ranchero was unable to sell the house, turned over by 
Respondent(s) to Ranchero, even after one of Ranchero’s owners spent over 
$628,000 to acquire the house (Tr. 185). Accordingly, Respondent’(s) payment 
practices imposed such an unwarranted burden on Ranchero that they 
constitute repeated and flagrant violations, warranting a revocation order, even 
if this case is considered as a "slow pay" case in which the original debt was 
extinguished by a novation. 

It should be noted that the Department’s sanction policy has been restated 
in In re S.S. Farms Linn County, Inc., 50 Agric. Dec. 476, 497 (1991), appeal 
docketed, No. 91-70169 (9th Cir. Mar. 8, 1991), as follows: 
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The ALJ’s sanction coincides with the sanction recommended by the 
administrative officials as the sanction necessary to achieve the remedial 
purposes of the Act. The administrative recommendation as to the 
appropriate sanction is entitled to great weight, in view of the 
experience gained by the administrative officials during their day-to-day 
supervision of the regulated industry. 


It is appropriate to state expressly the practice that has been 
followed by the Judicial Officer in recent cases, viz., that reliance will no 
lorger be placed on the "severe" sanction policy set forth in many prior 
decisions, e.g., In re Spencer Livestock Comm’n Co., 46 Agric. Dec. 268, 
435-62 (1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 1988). 
Rather, the sanction in each case will be determined by examining the 
nature of the violations in relation to the remedial purposes of the 
regulatory statute involved, along with all relevant circumstances, always 
giving appropriate weight to the recommendations of the administrative 
officials charged with the responsibility for achieving the congressional 
purpose. 


In the present case, the administrative recommendation as to the sanction 


(Tr. 206-12) is appropriate, considering the serious nature of Respondent’(s) 
repeated and flagrant violations. 

The other ancillary issue is the argument that Respondent(s) was denied 
counsel at the hearing without just cause. Respondent(s) argues this position, 
as follows (Appeal at 1): 


In July, 1990, about a month prior to the Hearing date, a request 
was made to the A.LJ. for an adjournment of the hearing so that 
Respondents’ new counsel could adequately prepare their defense 
[Transcript, pg. 6, In. 9 et seg.] due to scheduling conflicts and the 
complexity of the issues to be raised in the case. The request was 
denied. Respondent again requested continuance at the start of the 
Hearing because, due to economic reasons Respondents had not been 
able to obtain such new counsel (their prior attorney had withdrawn for 
non-payment of fees [Transcript, pg. 8, In. 2 et seq.]) in time for the 
hearing. The request was again denied even though there was no 
prejudice to Complainant, and only merely inconvenient to 
Complainant’s non-party witnesses who were all from California where 
the hearing was held. 
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Before addressing this issue, the Department’s policy on continuances in 
these types of cases must be stated. First, as set forth in Gilardi, supra, 43 
Agric. Dec. at 149-54, payments made after the opening of a hearing would 
not be considered when determining whether a case was a “no pay" case 
(drawing a revocation), or a “slow pay" case (meriting only a suspension). In 
almost all such situations in these types of cases, Complainant alleges (and 
properly so) that such Respondents are continuing to operate in willful, 
repeated, and flagrant violations of the Act, which constitutes a severe threat 
to the perishable agricultural commodities industry, by the very nature of 
Respondent’s manner of doing business. This is a valid concern. 

Thus, in Jn re Farm Market Service, Inc., 44 Agric. Dec. 316, 329 (1985), the 
Judicial Officer determined that it is contrary to the public interest, and 
exposes other shippers to jeopardy, to grant a continuance merely to give 
Respondent additional time to pay its obligations, as follows: 


Even if respondent could have made full payment by mid-September 
1984, a continuance should never be granted merely to give a 
respondent additional time to pay its obligations. Due to the delays 
involved in conducting investigations, getting the complaint filed and 
getting a hearing date, obligations will generally be due for more than 


a year prior to the hearing date. Further delay to give a respondent 
additional time for paying its obligations would expose other shippers 
to jeopardy and would not serve the public interest. 


With this policy in mind, then, the only other consideration in favor of 
Respondent(s) herein would be if the ALJ somehow abused his discretion by 
disallowing a continuance for Respondent(s) to acquire different 
representation. I find that the ALJ did not here abuse his discretion by 
refusing to postpone the hearing, for the reasons below. 

In actual operation, it is the ALJ, being closest to the parties, who can best 
determine if given Respondent(s) is merely angling for time, in contravention 
of the Department’s policy on continuances, or is proffering a bona fide 
reason for a continuance. The following two excerpts from the record show 
that the ALJ carefully considered the reasons for the continuance and 
properly exercised his discretion. 

First, a chronology, excerpted from Complainant’s Response and Cross- 
Appeal, appropriately lists the events leading to the ALJ’s decision, and I 
adopt this chronology as my own, as follows (Complainant’s Response to 
Respondents’ Appeal and Cross-Appeal at 3-6 (3/20/91)): 
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1. Initially, LMCI was represented by counsel (Stephen P. 
McCarron, Esq., Sures, Dondero and McCarron, 8720 Georgia Avenue, 
Silver Spring, Maryland 20910) in the matter involving PACA Docket 
No. D-88-547; however, at no time was LMCI or Myers represented by 
counsel in the matter involving PACA Docket No. D-89-539. [I note 
here that Mr. McCarron represented the Respondent, and 
Mr. Silverstein the Complainant, in Farm Market, supra.} 


2. By letter dated January 11, 1990, addressed to the Hearing 
Clerk and received by her on January 16, 1990, Mr. McCarron withdrew 
as counsel for LMCI in the matter involving PACA Docket No. 
D-88-547. In that letter, Mr. McCarron stated, in pertinent part, as 
follows: 


I have sent a copy of your letter to me along with the 
enclosed Request to Mr. Myers at his last known address. J 
have also sent a copy of this correspondence to Mr. Myers!’ 
personal attorney, Mark Mandell, in New York. However, I 
would suggest that you direct another letter to Mr. Myers at his 
last known address in order to insure that there is proper 


notification of Mr. Myers regarding complainant’s Request. 
[Emphasis [in original].] 


3. PACA Docket Nos. D-88-547 and D-89-539 were consolidated, 
by agreement of the parties, by an order issued on February 23, 1990. 
In that same order, the administrative law judge noticed a hearing on 
June 6, 1990, in Phoenix, Arizona. 


4. By order dated March 16, 1990, after the complainant had 
opposed the setting of the consolidated hearing in Phoenix, Arizona, and 
the respondents had requested a postponement of the June 6, 1990, 
hearing date ordered by the administrative law judge, by agreement of 
the parties reached during a March 7, 1990, telephone conference call, 
the administrative law judge reset the hearing for August 22, 1990, in 
Los Angeles, California. 


5. On July 20, 1990, pursuant to a request by the administrative 
law judge, complainant sent by express package service, a copy of its 
proposed exhibits and a witness list to Myers. Myers was supposed to 
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send complainant’s counsel copies of respondents’ proposed exhibits and 
their witness list not later than July 30, 1990. 


6. Instead of receiving copies of respondents’ exhibits and their 
witness list, on July 30, 1990, counsel for complainant received a call 
from the aforementioned Mr. Mandell asking that it agree to a 
postponement. When complainant’s counsel said that, under the 
circumstances, it could not, Mr. Mandell indicated that he might make 
the request of the administrative law judge. 


7. In a telephone conference call on July 31, 1990, Mr. Mandell 
requested that the administrative law judge postpone the hearing 
because respondents wished to retain him to represent them at the 
hearing and he was otherwise occupied on August 22, 1990. 
Complainant opposed this request because: (a) respondents had had 
since March 7, 1990, to try to obtain counsel to represent them at the 
August hearing, but did not; (b) respondents waited until after they had 
complainant’s exhibits and its witness list to make the request; and (c) 
although they were past due, respondents made their request for a 
postponement without providing complainant’s counsel with copies of 
their proposed exhibits or their witness list.’ During the July 31, 1990, 
telephone conversation, and by written order dated July 31, 1990, the 
administrative law judge denied respondents[’] request. 


‘Respondents’ claim that a postponement of the hearing after 
complainant provided it with copies of its exhibits and its witness list but 
before respondents complied with the administrative law judge’s request 
that they send the complainant copies of their exhibits and witness list 
would not prejudice complainant is disingenuous. 


The ALJ, at the hearing, listened to a lengthy explication by Respondent 
Myers, appearing pro se, and sympathized with his (Myers’) situation, but 
denied the request for a continuance, as follows (Tr. 10-11): 


JUDGE HUNT: All right. I sympathize with your desire to 
have an attorney represent you in a proceeding such as this. However, 
it is a matter that you should have raised earlier and that was the 
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reason that you changed counsel, that you were unable financially to 
retain counsel. If that had been presented earlier, that might have been 
a factor to consider. But I think your request comes a little bit too late, 
Mr. Myers. 


MR. MYERS: Your Honor, only one point. Mr. Silverstein 
was in full aware that Mr. McCarron withdrew for lack of payment. 
The fact is Mr. Silverstein -- 


JUDGE HUNT: No, it’s not Mr. Silverstein’s responsibility to 
convey that information to me. It’s your’s -- your responsibility -- 


MR. MYERS: I see, your Honor. 


JUDGE HUNT: To explain to me the circumstances why you’d 
like to have a continuance. I would be -- I would have seriously 
entertained a request if I'd known all the circumstances. But it really 
comes too late, Mr. Myers. You should have done it earlier. We’re all 
here together and as Mr. Silverstein pointed out, there’s been quite a 
while since the hearing has been set down for -- for hearing. So I’m 
going to deny your request for a continuance. 


From the foregoing, I find that the ALJ did not abuse his discretion. 
Moreover, I found it striking that Mr. Myers put on such a lawyerly defense. 
For instance, Mr. Myers constantly made objections and represented his 
interests vigorously (Tr. 110-12): 


Q. Hadn’t Mr. Myers given Mr. Parker access to those records? 


MR. MYERS: Objection. 
JUDGE HUNT: Pardon? Objection? 


MR. MYERS: Objection. It calls for conclusion of what 
Mr. Parker got and didn’t get. 


JUDGE HUNT: You mean an objection of hearsay? 


MR. MYERS: Yes. 





PERISHABLE AGRICULTURAL COMMODITIES ACT 


JUDGE HUNT: Well, strictly it may be hearsay, but the strict 
rules of hearsay are not applicable. It seems responsible -- she knows 
what -- so with her demeanor and credibility as a witness and what she 
heard somebody else say, so I'll allow the question. 

BY MR. SILVERSTEIN: 

Q. Why was it necessary for you to go back with Mr. Parker? 


A. There was some trouble getting the records when Mr. Parker 
was there originally. 


Q. How do you know that? 

A. My supervisor from Tucson informed me. 
MR. MYERS: Continuing objection -- double hearsay. 
JUDGE HUNT: Overruled. 
BY MR. SILVERSTEIN: 


Q. And who was that? Who was your supervisor? Who’s the 
supervisor in Tucson? 


A. Mr. Taylor. 

Q. Didn’t you go back to Mr. Myers office? 
A. Yes. 

Q. And what happened when you went back? 


A. On May 23rd, we went back in the office and the records were 
available on that day. 


MR. MYERS: Your Honor, I object to this line of questioning 
as to the relevancy to the license and the situation of Lloyd Myers 
Company, Inc. What she’s referring to is Valencia Trading and that’s 
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already through here and it’s done and over with. 


All of the pleadings by both Complainant and Respondent(s) have been 
carefully considered, and, to the extent that they are inconsistent with the 
Decision herein, even though not specifically mentioned, they are hereby 
rejected. 

For the foregoing reasons, the following Order should be issued. 


Order 

The PACA license of Respondent Lloyd Myers Co., Inc., is revoked. 

The Respondent, Lloyd Myers, d/b/a Lloyd Myers Co., Inc., has 
committed repeated and flagrant violations of § 2 of the Perishable 
Agricultural Commodities Act, 7 U.S.C. § 499b. The facts and circumstances 
set forth above shall be published. 

This Order shall take effect on the 30th day after service of this Decision 
on Respondent(s). 

APPENDIX A 


In re The Caito Produce Co., 48 Agric. Dec. 602 (1989). 
[Not published herein.--Editor.] 


APPENDIX B 
UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


Sequoia 
Docket No. AMA F&V 907-6 Informal Order 


The time for filing Petitioners Cross-Appeal 


is hereby extended to July 17, 1987 
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Done at Washington, D.C. 


June 26, 1987 


Donald A. Campbell 
Judicial Officer 
Office of the Secretary 


In re) LLOYD MYERS CO., INC. 
PACA Docket No. D-88-547. 


In re: LLOYD MYERS CO., INC. and/or LLOYD MYERS, d/b/a LLOYD 
MYERS CO., INC. 

PACA Docket No. D-89-539. 

Order Denying Petition for Reconsideration filed June 24, 1992. 


Petition for reconsideration denied. 


The Judicial Officer denied Respondents’ Petition for Reconsideration in the main for the 
reasons set forth in the prior Decision and Order. Respondents’ new argument raised for the 
first time on appeal comes too late. Even if it were timely, it would be denied because 
settlement between the parties does not deprive the Department of jurisdiction in a disciplinary 
case, notwithstanding the effect of such settlement in a reparations case. 


Edward M. Silverstein & Andrew Y. Stanton, for Complainant. 
Respondent, Pro se. 
Order issued by Donald A. Campbell, Judicial Officer. 


Respondents’ Petition for Reconsideration filed June 1, 1992, attempts to 
raise a new issue. 

Respondents argue that the Secretary has no jurisdiction in PACA Docket 
No. D-89-539, because there was “some kind of settlement" between 
Respondents and Ranchero, allegedly set forth in Respondents’ Exhibit No. 
3. Respondents cite a reparations proceeding to support this position, as 
follows (see "Respondents’ Motion to Reconsider Decisions," June 1, 1992, at 
7-8): 


1. Judicial Officer Donald A. Campbell has held “It is the 
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Department’s position that . . . we have no jurisdiction over cases where 
there is some kind of settlement" (order of dismissal PACA docket No. 
R-92-59 Saikhon v. Senini). 


This argument is rejected because it is made too late, having been raised 
for the first time on appeal (see In re Hickey, 47 Agric. Dec. 840, 851 n.5 
(1988), affd, 878 F.2d 385 (9th Cir. 1989) (Table) (text in WESTLAW), 
printed in 48 Agric. Dec. 107 (1989); In re Daul, 45 Agric. Dec. 556 (1986); In 
re Palmer, 44 Agric. Dec. 248, 253 (1985)). 

However, even if such an argument was timely (which it is not), it would 
still be rejected on its merits, for the reasons below. In such a reparations 
action, a creditor/complainant seeks to recover reparations from a 
debtor/respondent. When these private parties enter into a payment 
agreement, which is intended by them to extinguish the underlying obligation, 
it can be interpreted thereby to deprive the Department of jurisdiction over 
the Reparations Complaint (see Federal Fruit & Produce Co. v. Sandy’s 
Produce, 24 Agric. Dec. 1121, 1123-24 (1965)). 

However, such a circumstance being possible in a reparations case has no 
applicability in a disciplinary proceeding, where the agency of the Department 
is the Complainant, and the allegation is failure to make full payment promptly, 
in violation of section 2(4) of the PACA (7 U.S.C. § 499b(4)). 

In fact, the most that could come from an extinguishment of debt in this 
manner--that is, the underlying debt between Respondents and the creditor-- 
would be that the no pay case could become a slow pay case, should the debt 
be extinguished before the start of the hearing. This distinction, of course, was 
carefully analyzed in my decision below. (See In re Lloyd Myers Co., 51 Agric. 
Dec. _, slip op. at 23-24 (Mar. 27, 1992)). 

Each of Respondents’ other issues on reconsideration have already been 
carefully examined earlier in this proceeding and are denied for the reasons 
set forth in the decision filed in this proceeding on March 27, 1992. 
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In re: MERTONAS KARPATHOU PRODUCE, INC., AND EVAGGELOS G. 
GERGATSOULIS F/D/A MERTONAS KARPATHOU PRODUCE CO. 
PACA Docket No. D-92-504, 

Decision and Order filed January 21, 1992. 


Denial of license application - Flagrant and repeated violations - Failure to pay promptly - 
Automatic suspension for failure to pay reparation order - Failure to pay license renewal fee - 
Extension of payment terms - Sanctions. 


Judge Bernstein found that Respondents committed flagrant and repeated violations of the 
PACA and denied their application for a license. Where license revocation is not an issue, it is 
unnecessary to determine whether unlawful actions were committed willfully. Where, as here, 
a person intentionally violates or carelessly disregards a statutory prohibition, that person’s 
action is willful. Agreements to extend payment terms to longer than ten days must be made in 
writing prior to the transaction. Principals of corporate licensee must provide sufficient capital 
to insure timely payment for purchases. 


Eric Paul, for Complainant. 
Respondents, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This proceeding was brought pursuant to the provisions of the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.; the 
"PACA"), the Regulations promulgated pursuant to the PACA (7 C.F.R. §§ 
46.1 through 46.45), and the Rules of Practice Governing Formal Adjudicatory 
Administrative Proceedings Instituted by the Secretary (7 C.F.R. §§ 1.130 
through 1.151; the “Rules of Practice"). The proceeding was instituted by a 
Notice to Show Cause and Complaint filed on October 11, 1991, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. The Notice to Show Cause and 
Complaint alleged that Respondent Mertonas Karpathou Produce, Inc. 
("Mertonas") violated section 2(4) of the PACA (7 U.S.C. § 499b(4)) during 
the period July 1991, through September 1991, by failing to make full payment 
promptly of the agreed purchase price of 32 lots of perishable agricultural 
commodities which it purchased, received, and accepted in interstate 
commerce from two sellers of perishable agricultural commodities, in the total 
amount of $153,087.00. The Notice to Show Cause and Complaint also 
alleged that Respondent Evaggelos G. Gergatsoulis f/d/a/ Mertonas 
Karpathou Produce Co. ("Gergatsoulis") violated section 2(4) of the PACA (7 
US.C. § 499b(4)) during June 1991 and July 1991, by failing to make full 
payment promptly of the agreed purchase price of eight lots of perishable 
agricultural commodities which he purchased, received, and accepted in 





MERTONAS KARPATHOU PRODUCE, INC., et al. 785 
51 Agric. Dec. 784 


interstate commerce from two sellers of perishable agricultural commodities, 
in the total amount of $36,862.50. It also alleged that PACA license number 
901982 issued to Respondent Gergatsoulis on September 28, 1990, was 
suspended between December 20, 1990 and September 12, 1991, pursuant to 
section 7(d) of the PACA (7 U.S.C. § 499g(d)) because Respondent 
Gergatsoulis failed to pay a reparation award, issued against him in PACA 
Docket RD 91-014, until September 12, 1991. Finally, it alleged that this 
license terminated on September 29, 1991, because Gergatsoulis failed to pay 
the annual renewal fee for the license. 

Complainant seeks denial of a license sought by Respondent Mertonas 
pursuant to an application received September 12, 1991, based upon its 
contention that Respondents have engaged in practices prohibited by the 
PACA. Complainant withheld issuance of this license pursuant to Section 
4(d) of the PACA (7 U.S.C. § 499d(d)). A timely oral hearing was held on 
October 29, 1991, in Morristown, New Jersey. Complainant was represented 
by Eric Paul, Office of the General Counsel, United States Department of 
Agriculture, Washington, D.C. Respondents appeared pro se. Complainant 
presented two witnesses - William Addington III and Jane E. Servais - and 
five exhibits. Respondent Gergatsoulis testified and presented one exhibit. 

Complainant filed proposed findings of fact, proposed conclusions of law 
and a proposed order on December 16, 1991. Respondent filed no post- 
hearing submission. All proposed findings, proposed conclusions and 
arguments have been considered. To the extent indicated, they have been 
adopted. Otherwise, they have been rejected as irrelevant or not supported 
by the evidence. Complainant’s exhibits, Respondents’ exhibit, and pages of 
the hearing transcript are referred to as "CX", "RX", and "Tr." respectively. 
Based upon the evidence and applicable law, I make the following findings of 
fact and conclusions of law and I issue the following order. 


Findings of Fact 


1. Respondent Mertonas Karpathou Produce, Inc., is a New Jersey 
corporation, whose business address is 1 Carmine Drive, Netcong, New Jersey 
07857. 

2. Respondent Evaggelos G. Gergatsoulis, also known as Evangelos G. 
Gergatsoulis and Angelo Gergatsoulis, is an individual formerly doing business 
as Mertonas Karpathou Produce Co., whose business address is 1 Carmine 
Drive, Netcong, New Jersey 07857. 

3. Pursuant to the licensing provisions of the PACA, on September 28, 
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1990, license number 901982 was issued to Respondent Gergatsoulis (CX-1). 

4. On November 14, 1990, a reparation award in the amount of $3,434.40 
plus interest was issued against Respondent Gergatsoulis in The Nunes 
Company, Inc. v. Evaggelos G. Gergatsoulis d/b/a Mertonas Karpathou Produce 
Co., PACA Docket RD-91-014. Respondent paid one half of the principal 
amount of this award, $1,717.20, on November 19, 1990. The balance plus 
interest was paid on September 12, 1991 (CX-3; Tr. 15-19). 

5. Gergatsoulis’ PACA license was suspended between December 20, 1990 
and September 12, 1991, pursuant to section 7(d) of the PACA (7 U‘S.C. § 
400g(d)), because Gergatsoulis failed to pay the unpaid balance of the 
foregoing reparation award (CX-3; Tr. 61-62, 70-72). 

6. During the period of December 20, 1990 through July 10, 1991, 
Gergatsoulis continued to operate as a dealer of perishable agricultural 
commodities despite the suspension of his PACA license (CX-4). 

7. During the period of July 11, 1991 through October 29, 1991, Mertonas 
operated as a dealer of perishable agricultural commodities without a PACA 
license (CX-5). 

8. Gergatsoulis purchased seven lots of mixed fruits and vegetables from 
Amigo Food Corporation, Bronx, New York, between June 7, 1991 and June 
28, 1991. Gergatsoulis also purchased one lot of mixed vegetables from 
Prevor Marketing International, Inc., Bronx, New York, during this time 
period. The total amount on which payment was due and past due by July 8, 
1991, the 10th day following the last of these purchases, was $36,862.50. 
These transactions remained unpaid on September 17, 1991, the date on which 
Gergatsoulis provided Complainant’s investigator, William Addington, with 
copies of unpaid purchase tickets and invoices from these suppliers (CX-4; Tr. 
25-34). 

9. Respondents purchased an additional 32 lots of perishable agricultural 
commodities having a total purchase amount of $153,087.00 from Amigo 
Foods Corporation and Prevor Marketing International between July 1, 1991 
and September 9, 1991. Respondent Mertonas Karpathou Produce, Inc., 
which was incorporated as a successor to Respondent Gergatsoulis d/b/a 
Mertonas Karpathou Produce Co. on July 11, 1991 (the date that payment 
became due on the earliest of these transactions), failed to make prompt 
payment. All 32 of these purchases remained unpaid and past due when 
Addington completed his initial investigation in September 1991 (CX-5; Tr. 
34-43). 

10. Respondents maintained two tractor trailers near Route 46, Netcong, 
New Jersey, for storage and as an office, but kept most of their records at 1 
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Carmine Drive, Netcong, New Jersey (Tr. 16-17). These records were 
incomplete, in disarray and without organization (Tr. 21-23). 

11. When requested to provide purchase records from Amigo Foods 
Corporation, Respondents produced sales tickets received from Amigo Foods 
with daily purchases of produce, but were not able to provide weekly invoices. 
Addington needed to multiply the per unit prices by the number of items on 
these tickets in order to determine the unpaid amounts owed to Amigo Foods 
(RX-4, Tr. 28-32; RX-5, Tr. 34-38) and he also made adjustments to exclude 
purchase prices of feta cheese and graded cheese, commodities not subject to 
the PACA. 

12. Respondents produced no records of purchases from their second 
supplier, Prevor Marketing International, Inc., until Addington advised 
Gergatsoulis and his wife on September 17, 1991, that Addington intended to 
seek invoices from this firm. Gergatsoulis then arranged to have the invoices 
from this supplier telefaxed to his residence. These invoices were introduced 
into evidence as CX-4 and 5 (Tr. 26, 33, 40-42). 

13. Respondents maintained no accounts receivable journal or equivalent 
(Tr. 24). Respondents’ sales tickets, some paid and some not paid, were in 
a file drawer maintained by customer name (Tr. 24). Addington was unable 
to determine the dollar amount of Respondents’ accounts receivable from 
these records, some of which were as old as two years and many of which 
were inaccurate (Tr. 46-47). Gergatsoulis was also unable to determine with 
accuracy what amount of money could be collected to pay his suppliers. 
However, he estimated this amount to be approximately $200,000.00 (Tr. 47). 
Addington determined that Respondents’ other assets consisted of 
approximately $20,000 in a checking account and an inventory valued at 
approximately $21,000 (Tr. 47-48). 

14. Addington telephoned Larry Shapiro, controller of Amigo Foods on 
October 28, 1991. Shapiro told Addington that the total currently unpaid by 
Respondent was approximately $21,000; that approximately $19,000 of that 
amount was past due (Tr. 43-44); and that the unpaid amount included 
transactions between September 20 and October 25, 1991, in which payments 
were due within 10 days from the date of receipt of the produce (Tr. 44-45). 

15. Addington also telephoned Jean Schiraldi of Prevor Marketing 
International on October 28, 1991, who told Addington that approximately 
$18,066 was past due and unpaid from transactions between June 21 and 
September 20, 1991 with 10 day payment terms (Tr. 44-46) and that the last 
sale by Prevor to Mertonas was on September 20, 1991 (Tr. 46). 

16. Gergatsoulis testified at the hearing that he had four week payment 
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terms, that he never owed Amigo Foods more than $60,000.00 within a four 
week period, and that the Amigo Foods sales slips that Addington had 
obtained from Gergatsoulis were paid (Tr. 65-69). However, he did not have 
any documentation to show such payment (Tr. 68). 

17. Gergatsoulis admitted that Respondents still owed $18,066.00 (Tr. 75- 
76). When confronted with the unpaid invoices that Prevor had telefaxed to 
Gergatsoulis while Addington was present on September 17, 1991 (CX-5, 
pages 34-32), Gergatsoulis stated that these invoices were paid. Gergatsoulis 
testified that the $18,066.00 still owed this supplier consisted of new purchases 
two weeks earlier together with adjusted amounts owed with respect to the 
invoices in CX-4 at pages 24-32. However, Gergatsoulis admitted he had no 
copies of any adjusted tickets or invoices to support this testimony (Tr. 77). 

18. When questioned about the pending reparation complaint involving 
Merrill Farms, Gergatsoulis admitted buying the produce sometime in 
November 1990 and owing Merrill Farms $5,070 or $5,200. However, 
Gergatsoulis claimed that he paid the amount a week before the hearing, 
although he acknowledged that he had no records at the hearing to 
substantiate this purported payment (Tr. 77-78). 

20. On November 19, 1991, a Default Order was entered in Merrill Farms 
v. Evaggelos G. Gergatsoulis d/b/a Mertonas Karpathou Produce Co., PACA 
Docket RD-92-044, awarding Merrill Farms a reparation of $5,062.50, with 
interest from August 1, 1990. I take official notice of this order which was 
issued approximately 20 days after Gergatsoulis’ oral testimony in the current 
proceeding, and I take official notice that the record in PACA Docket RD-92- 
044 contains no evidence that this award has been paid. 


Discussion and Conclusions of Law 


The PACA was enacted to regulate and control the handling of fresh fruits 
and vegetables. 71 Cong. Rec. §2163 (May 29, 1929). Its passage was 
occasioned by the severe losses that shippers and growers were suffering due 
to unfair practices on the part of commission merchants, dealers, and brokers. 
H.R. Rep. 1041, 71st Cong., 2d Sess. (1930). Its primary purpose was to 
provide a practical remedy to small farmers and growers who were vulnerable 
to the sharp practices of financially irresponsible and unscrupulous brokers in 
perishable agricultural commodities. Chidsey v. Guerin, 443 F.2d 584 (6th Cir. 
1971); O’Day v. George Arakelian Farms, Inc., 536 F.2d 856 (9th Cir. 1976). 
"Accordingly, certain conduct by commission merchants, dealers, or brokers 
[was] declared to be unlawful. 7 U.S.C. § 499b." Id. at 858. Enforcement is 
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effectuated through a system of licensing with penalties for violation. H. Rep. 
1041, 71st Cong., 2d Sess. (1930), George Steinberg and Son, Inc. v. Butz, 491 
F.2d 988 (2d Cir. 1974), cert. denied, 419 U.S. 830 (1974). Complementary to 
this enforcement scheme, the Secretary was provided with the authority to 
refuse to issue a license to an applicant who has committed acts prohibited by 
the PACA. 

The purpose of this disciplinary proceeding is to determine whether 
Respondents violated section 2(4) of the PACA (7 U.S.C. § 499b(4); and if so, 
what sanction should be imposed. In the notice to show cause proceeding, it 
must be determined whether Respondent Mertonas is eligible for issuance of 
a license pursuant to the PACA. For the following reasons, I find that 
Respondents have violated the PACA and that no license should be issued to 
Respondent Mertonas at this time. 

Respondents Failed to Make Timely Payment for Their Produce 
Purchases 

Section 2(4) of the PACA (7 U.S.C. § 499b(4)) makes it unlawful for any 
commission merchant, dealer, or broker to fail to "make full payment 
promptly" of its obligations for transactions involving perishable agricultural 
commodities made in interstate commerce. “Full payment promptly’ is 
defined as requiring payment of the agreed purchase prices for produce within 
10 days after the day on which the produce is accepted. (7 C.F.R. § 
46.2(aa)(50). 

Complainant has presented testimony and exhibits which show that 
Gergatsoulis violated the PACA by failing to make full and prompt payment 
of $36,862.50 in agreed purchase prices involving perishable agricultural 
commodities purchased in interstate commerce in June and July 1991. 

Gergatsoulis has not credibly disputed that he failed to make full payment 
promptly for transactions where payment was due prior to the incorporation 
of Respondent Mertonas on July 11, 1991. Gergatsoulis has claimed that he 
has made full payment for these eight transactions, and that the payments 
were not untimely since both suppliers had agreed to four week payment 
terms. However, Gergatsoulis has not produced any evidence from either 
supplier to substantiate the alleged agreements for extended payment. This 
Department’s regulations, 7 C.F.R. § 46.2 (aa)(11), require that agreements 
to extend payment be in writing and be entered into prior to a transaction to 
which those extended payment terms apply. Further, the party claiming the 
existence of such an agreement has the burden of proving it. Consumer Pride, 
Inc., 50 Agric. Dec. 909, 913 (1990). Not only did Respondents not produce 
such written agreements, but, to the contrary, Complainant’s investigator was 
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advised by both suppliers that in each case payment was due within 10 days. 

Additionally, Respondent Gergatsoulis has acknowledged that he failed to 
pay another seller, Merrill Farms, $5,063.00 for a purchase of iceberg lettuce 
in interstate commerce. In the license application dated September 17, 1991 
(CX-2), Respondents assert that this obligation incurred “in our previous 
name of Mertonas Karpathou Produce Co., owed by Angelo individually . . . 
will be paid within a week or at the most two!" On October 29, 1991, 
Gergatsoulis testified that "To my knowledge, I believe it’s been paid last 
week." (Tr. 77) Contrary to this testimony, I find that this produce debt 
remained unpaid at the time of the hearing and its nonpayment resulted in the 
issuance of a reparation award of $5,062.50, with interest from August 1, 1990 
against Gergatsoulis as shown by a Default Order issued November 19, 1991, 
in PACA Docket RD-92-044. 

There are also 32 transactions in which it is alleged that Mertonas failed 
to make full payment for perishable agricultural commodities with agreed 
purchase prices totalling $153,087.00. I conclude that at least $18,066.00 of the 
$25,834.00 alleged unpaid with respect to purchases of perishable agricultural 
commodities from Prevor Marketing remains unpaid. This is because 
Respondents failed to produce any documentary evidence of payment, and 
because Jean Schiraldi advised Mr. Addington on October 28, 1991, that 
$18,066.00 remained past due from transactions June 21 through September 
20, 1991. No part of this debt is from current transactions since this supplier 
has not sold to Mertonas after September 20, 1991. Gergatsoulis’ suggestion 
that this $18,066.00 debt includes new purchases and adjusted amounts owed 
from the transactions alleged is not credible, and is unsupported by any 
documentary evidence. 

Respondents’ failures to make timely payment violate section 2 of the 
PACA (7 U.S.C. § 499b). Atlantic Produce, 35 Agric. Dec. 1631 (1976), aff'd 
mem. 568 F.2d 772 (4th Cir.), cert. denied, 439 U.S. 819 (1978). Moreover, 
Respondent’s numerous violations constitute flagrant and repeated violations. 
American Fruit Purveyors v. United States, 630 F.2d 370, 373-374 (Sth Cir. 
1980); G. Steinberg & Son, Inc., 32 Agric. Dec. 236 (1973), aff'd sub nom., 
George Steinberg and Son, Inc. v. Butz, supra 491 F.2d 988 (2d Cir. 1974). 

Since the sanction sought does not involve suspension or revocation of a 
license, it is not necessary to rule on whether Respondents’ violations were 
willful, See G. Steinberg & Sons, supra, 32 Agric. Dec. 236, 262-63; Produce 
Brokers, Inc., 41 Agric. Dec. 2247 (1982) (Ruling on Certified Question). 
However, Respondents’ violations were willful. A violation is willful if, 
irrespective of evil motive or erroneous advice, a person intentionally does an 
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act prohibited by a statute or if a person carelessly disregards the 
requirements of a statute. Henry S. Shatkin, 34 Agric. Dec. 296 (1975); G. 
Steinberg & Sons, Inc., supra, 32 Agric. Dec. 236, 263-269; Goodman v. 
Benson, 286 F.2d 896 (7th Cir. 1961). To the same effect, the court in 
American Fruit Purveyors v. United States, supra, 630 F.2d 370 at 374 states: 


"Under PACA, an action is willful if a prohibited act is done 
intentionally, irrespective of evil intent, or done with careless disregard 
of statutory requirements." 


Respondent Gergatsoulis knew or should have known that he could not 
make prompt payment for his purchases of perishable agricultural 
commodities prior to the incorporation of his business on July 11, 1991, and 
that the assets made available to Respondent Mertonas on and after July 11, 
1991, were not adequate to permit it to make full and prompt payment for 
purchases of perishable agricultural commodities. It is incumbent upon the 
principals of a corporate license to provide sufficient capital to permit timely 
payment for purchases. Wayne Cusimano, Inc., 40 Agric. Dec. 1154 (1981) 
aff'd, 692, F.2d 1025 (6th Cir. 1982). 

2. Respondents Have Operated As a Dealer Without a Valid and Effective 
License. 

Under the PACA, it is also unlawful to operate as a dealer without holding 
a valid and effective license issued by the Department, 7 U.S.C. § 449c, 499h. 
It is undisputed that Respondent Mertonas purchased and sold produce in 
interstate commerce from its incorporation on July 11, 1991, until, at least the 
date of the hearing, and that during this period of time, Mertonas was not 
licensed under the PACA. Gergatsoulis also operated without a valid and 
effective license from December 20, 1990, the date that his license was 
suspended for failure to pay the reparation award issued to the Nunes 
Company, Inc., on November 14, 1990, until he ceased operating as an 
individual. Although this license was briefly in effect between September 12, 
1991 and September 29, 1991, the license was not applicable to any operations 
conducted by the successor corporation during that period. Mertonas was 
purchasing perishable agricultural commodities in wholesale or jobbing 
quantities (Tr. 48-50) and was, therefore, a "dealer" and required to be 
licensed, 7 U.S.C. §§ 499c, 499h. 

3. The Sanction for the Violations. 

As a sanction, Complainant seeks publication of a finding that Respondents 
committed repeated and/or flagrant violations of the PACA. Respondents 
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have established a pattern of repeated and flagrant noncompliance with the 
payment and licensing requirements of the PACA. Respondents have failed 
to establish mitigating circumstances or reason for concluding that they could 
be expected to comply with the PACA in the future if allowed to continue to 
operate. Therefore, I find that Respondent Mertonas’ application for a 
license should be denied and that Respondents failed to make full payment 
promptly for purchases of perishable agricultural commodities and were 
operating as a dealer in produce without holding a valid and effective license 
issued by the Secretary in repeated and flagrant violation of the licensing and 
payment requirements of the PACA. 


Order 


Respondents Mertonas Karpathou Produce, Inc., and Evaggelos G. 
Gergatsoulis f/d/a Mertonas Karpathou Produce Co., have committed 
repeated and flagrant violations of the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. § 499a et seq.). 

The Facts and Circumstances set forth above shall be published. 

The application for a license made pursuant to the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), by Respondent 


Mertonas Karpathou Produce, Inc., is denied. 

This Order shall become final and effective 35 days after service of this 
Decision and Order upon Respondents, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice (7 C.F.R. 
§ 1.145). 

[This Decision and Order became final May 25, 1992.-Editor] 


In re: MERTONAS KARPATHOU PRODUCE, INC., AND EVAGGELOS G. 
GERGATSOULIS F/D/A MERTONAS KARPATHOU PRODUCE CO. 
PACA Docket No. D-52-504. 

Denial of Petition for Rehearing filed April 13, 1992. 


Petition for rehearing and reopening record - Showing of good cause - Nature and purpose of 
new evidence - Representation by counsel - Ability to understand nature of proceedings. 


Judge Bernstein denied a petition for a rehearing of the Decision and Order issued January 21, 
1992. Respondent who appeared pro se at hearing claimed that his difficulty with the English 
language prevented him from understanding the nature and severity of the proceedings and 
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diminished his ability to present his case. Respondent’s conduct at the hearing indicated a more 
than adequate command of the English language. The new evidence sought to be introduced 
would not affect the outcome of the case. 


Eric Paul, for Complainant. 
Gary Meyer, New York, New York, for Respondents. 
Denial of Petition issued by Edwin S. Bernstein, Administrative Law Judge. 


On February 13, 1992, pursuant to 7 C.F.R. § 1.146, Respondents filed a 
Petition for Rehearing of the Decision and Order issued on January 21, 1992. 
In that Decision and Order, I found that Respondents had committed 
repeated and flagrant violations of the Perishable Agricultural Commodities 
Act, 7 U.S.C. §§ 499a-499s, and I ordered that those findings be published. 
I also denied the license application of Respondent Mertonas Karpathou 
Produce, Inc. 

References to the hearing transcript are designated "Tr." References to the 
telephone conference transcript are designated "Conf. Tr." 


Factual Background 


This proceeding was originated by Complainant’s Notice to Show Cause 
and Complaint, dated October 11, 1991. The Notice to Show Cause and 
Complaint requested, among other things, that a finding be made that 
Respondent Mertonas Karpathou Produce, Inc., is unfit to be licensed under 
the PACA. In accordance with section 4(d) of the PACA, 7 U.S.C. § 499d, 
Respondent must be given a hearing within 60 days from the date of the 
Notice to Show Cause. On October 11, 1991, I issued an order scheduling the 
hearing for October 29, 1991, in the northern New Jersey area. By Notice of 
Hearing dated October 15, 1991, the hearing was located in the Morris County 
Courthouse in Morristown, New Jersey. The notice stated, "Hearing 
testimony will be transcribed by an independent reporting company. A copy 
of the transcript may be purchased by making arrangements with the reporter 
at the hearing." The notice stated that the anticipated duration of the hearing 
was two days. Respondents were served with copies of the scheduling order 
and the Notice of Hearing. 

The hearing was held on October 29, 1991. Complainant was represented 
by Eric Paul, Esq. At the beginning of the hearing, Respondent Gergatsoulis 
stated, "I have a lawyer, but I don’t have him on this matter." He indicated 
that he was prepared to proceed without an attorney. I stated that, as the 
judge, "I have to be fair to both sides. I cannot help you with your case." (Tr. 
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6) He stated that he understood that. 

Complainant presented two witnesses: William R. Addington, III and Jane 
E. Servais. Mr. Gergatsoulis asked Mr. Addington questions but did not 
cross-examine Ms. Servais. Complainant introduced five exhibits into evidence 
while Respondents introduced one exhibit. Mr. Gergatsoulis testified at the 
hearing. Mr. Paul questioned him, I questioned him, and he volunteered 
testimony on his own. I found absolutely no indication of any language 
problem on his part. He had no problem understanding questions that were 
asked him either by Mr. Paul or by me. I was not aware of any hesitations 
by him in understanding and responding to the questions that he was asked 
or any problems in understanding statements that were made during the 
hearing. 

Following the submission of evidence, I discussed the post-hearing 
procedure at length with Mr. Gergatsoulis. I told him that a court reporter 
had recorded every word that had been spoken, that a transcript would be 
typed, that he could obtain a copy of the transcript either by buying it or by 
borrowing a copy from the Department, and that he could have a lawyer iook 
over the transcript to see if the lawyer wanted to submit anything in writing 
on behalf of Respondents. I gave the parties until December 16, 1991, to 
submit written submissions. This was over a month and a half after the 
hearing. I gave Mr. Gergatsoulis detailed instructions and a detailed 
explanation about how to submit written submissions following the hearing. 

Complainant filed proposed findings of fact, proposed conclusions of law, 
and a proposed order on December 16, 1991. A copy of these were served 
upon Mr. Gergatsoulis. Respondents filed no post-hearing submission. There 
is no record that Respondents contacted my office or the Hearing Clerk’s 
Office to ask for any information or to indicate any questions with regard to 
the procedure. Over a month after the date for filing written submissions, on 
January 21, 1992, I issued a Decision and Order. Based upon the evidence 
submitted, I made findings of fact and conclusions of law in which I found and 
concluded that Respondents committed repeated and flagrant violations of the 
PACA, that those facts and circumstances should be published, and that the 
application of Mertonas Karpathou Produce, Inc., for a license under the 
PACA should be denied. 

On February 13, 1992, Respondents filed a timely Petition for Rehearing. 
In that Petition, Respondents appeared by attorney for the first time. The 
attorney is Gary Meyer, Esq. The Petition alleged that Respondent 
Gergatsoulis speaks only broken English and did not understand the nature 
or severity of the proceeding and that, due to this inability to communicate 
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and lack of understanding of the nature or the severity of the proceedings, 
erroneous findings of fact were made. Respondents requested a new hearing 
and an opportunity to present additional evidence. 

On March 9, 1992, I conducted a telephone conference with Eric Paul, 
Esq., and Gary Meyer, Esq., the parties’ attorneys. We scheduled another 
telephone conference for March 11, 1992. I told the attorneys that a court 
reporter would record the March 11 conference and that I would expect Mr. 
Meyer to then outline his arguments and proposed evidence to show how a 
hearing would change the decision in this case. 

On March 11, 1992, I conducted a prehearing telephone conference with 
Mr. Paul and Mr. Meyer for the purpose of understanding Respondents’ 
position. The telephone conference was recorded by a court reporter and a 
transcript was prepared. In response to my question as to Mr. Gergatsoulis’ 
understanding of English, Mr. Meyer stated, "[he] understands English, but he 
does not think as quickly as other people who speak the language," and that, 
"[he] thought he was coming in for an informal conference rather than a 
hearing which was to determine his right to earn a living." (Conf. Tr. 4-5) In 
answer to my question, Mr. Meyer stated that he knew that Mr. Gergatsoulis 
is represented by other counsel in other matters. (Conf. Tr. 6) Mr. Meyer 
contended that Mr. Gergatsoulis thought the October 29, 1991, hearing was 
an informal proceeding and not an evidentiary hearing even though he was in 
a courtroom, and there was a court reporter recording the proceeding. (Conf. 
Tr. 8) 

Mr. Meyer stated with respect to Finding No. 8, which had concluded that 
$36,862.50 of purchases made by Respondents between June 7 and June 28, 
1991, had not been paid for by September 17, 1991, that most of those 
amounts had been paid. He stated that he believed that some amounts were 
not paid, but he could not say which amounts were unpaid. He stated that he 
did not have the transcript, the exhibits, or evidence to show which amounts 
were unpaid. (Conf. Tr. 9-10) Mr. Meyer stated that he did not believe that 
any of the lots involved in the initial decision were paid within 10 days, but 
that Respondents had an agreement with the suppliers to allow them to pay 
these accounts within 21 days. He stated that the agreement appeared to be 
oral and not written. (Conf. Tr. 10-12) This discussion of payment 
agreements referred to purchases covered in Finding No. 14 of the Decision 
and Order. 

Referring to approximately $18,066 that I found to be past-due by 
Respondents to Prevor Marketing (Finding No. 15), in addition to contending 
that there were oral payment terms of 21 days, Mr. Meyer argued that 
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approximately $10,000 was disputed by Respondents because Respondents 
contended that the supplier had erroneously billed them in connection with 
these amounts. When asked whether the remaining undisputed amount was 
paid within 21 days, Mr. Meyer stated that he believed that some of the 
amount was still owing. (Conf. Tr. 13-15) 

With respect to a Merrill Farms reparation order, Mr. Meyer stated that 
the principal amount of the order was paid before the hearing but he did not 
have any evidence to indicate when it was paid. However, he stated that there 
is still outstanding interest due in connection with the order. He contended 
that Respondents did not understand that they needed to pay the interest. 
(Conf. Tr. 15-17) 

Mr. Meyer stated that he did not believe that there were repeated 
violations because there were only five or six transactions in which payment 
had not been made on time. (Conf. Tr. 17) He stated that he did not believe 
that the violations were flagrant because he believed that the unpaid amounts 
totalled less than $10,000. (Conf. Tr. 18) 

In response, Mr. Paul stated that, with respect to the Merrill Farms 
reparation order, he understood that the amount of the reparation order, 
$5,062.50, had been paid by Respondents on December 19, 1991, but that 
Respondents have yet to pay the interest due on the reparation award. He 
argued that Respondents should have known that interest was due on that 
award because Respondents paid another reparation award to the Nunes 
Company on September 12, 1991, which included interest of $409.23 that had 
been added to the amount of the award. (Conf. Tr. 18-22) 

I asked Mr. Meyer, "If, in fact, your client made out two separate checks 
with respect to the Nunes award, and the total of these checks exceeded the 
amount of the award by approximately $400, shouldn’t he have been aware 
that interest was added to that award, especially, and in light of the fact that 
the award itself said the amount of the award plus interest?" Mr. Meyer 
answered, "I would certainly say that it is probably a reasonable conclusion, 
but I don’t know that that would necessarily follow that he would know that 
the next time he got a reparation award a similar procedure would follow." 
(Conf. Tr. 22) 

Mr. Paul argued that with respect to the $18,066 of transactions, even if 
approximately $10,000 was disputed, approximately $7,000 of undisputed bills 
remains unpaid today for transactions between June and September 1991. Mr. 
Meyer stated that Respondents had no current information regarding the 
status of this account, so he could not agree or disagree with Mr. Paul’s 
contention. (Conf. Tr. 24) Mr. Meyer later stated that one of the suppliers, 
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Prevor Marketing, billed for 2,000 bags of potatoes at $13 per bag, which 
would equal $26,000, while Respondents contended that Prevor was entitled 
to be paid for the 2,000 bags of potatoes at only $8 per bag, or $16,000. In 
answer to my question, Mr. Meyer conceded that Respondents should have 
paid for the 2,000 bags of potatoes at $8 per bag or approximately $16,000, 
but that Respondents did not pay that amount. (Conf. Tr. 31-32) 

I expressed concern that at the time of the transcribed telephone 
conference, almost two months after my Decision and Order, Respondents 
still did not have specific evidence to support the motion for rehearing. Mr. 
Meyer stated that he did not understand that he needed to have this evidence 
available at the time of the telephone conference. I stated that I would have 
expected that evidence to be available when the motion was filed, so that 
Respondents could have been sure that the motion had merit. 


Discussion and Conclusions of Law 


Respondents’ petition for rehearing is denied. 

Although Respondents’ petition is designated as one for rehearing, it 
actually seeks reopening of the hearing to introduce additional evidence. The 
standards for such petitions are set forth in Rule of Practice § 1.146(a)(1) and 


(2), 7 C.F.R. § 1.146, which states: 


(a) Petition requisite- (1) Filing; service; ruling. A petition for 
reopening the hearing to take further evidence, or for rehearing or 
reargument of the proceeding, or for reconsideration of the decision of 
the Judicial Officer, must be made by petition filed with the Hearing 
Clerk. Every such petition must state specifically the grounds relied 
upon. Any such petition filed prior to the filing of an appeal of the 
Judge’s decision pursuant to § 1.145 shall be ruled upon by the Judge, 
and any such petition filed thereafter shall be ruled upon by the Judicial 
Officer. 

(2) Petition to reopen hearing. A petition to reopen a hearing to 
take further evidence may be filed at any time prior to the issuance of 
the decision of the Judicial Officer. Every such petition shall state 
briefly the nature and purpose of the evidence to be adduced, shall show 
that such evidence is not merely cumulative, and shall set forth a good 
reason why such evidence was not adduced at the hearing. 


Respondents have failed to show a good reason why additional evidence 
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was not adduced at the hearing. They contend that Respondent Gergatsoulis 
speaks only broken English and did not understand the nature or severity of 
the proceeding and, due to his inability to communicate and lack of 
understanding of the nature and the severity of the proceeding, Respondents 
did not present evidence that they should have presented. Respondents’ 
counsel stated that Respondent Gergatsoulis did not understand what was 
going on, that he thought he was coming in for an informal conference and 
that, although he understands English, he does not think as quickly as other 
people who speak the language. 

I disagree with these contentions. I find that Respondent Gergatsoulis 
understood English reasonably well and that he understood what transpired 
at the hearing. He also received written prehearing notices and indicated that 
he had consulted with an attorney before the hearing. The Order Scheduling 
Hearing, which was served upon Respondents, mentioned that a hearing 
would be held on the specified date and that it was anticipated that one to two 
days would be required. A few days later the Notice of Hearing, which was 
also served upon Respondents, stated that the hearing would be in a 
courthouse, that a courtroom assignment would be made, that the hearing 
would last approximately two days, and that, "[hJearing testimony will be 
transcribed by an independent reporting company. A copy of the transcript 
may be purchased by making arrangements with the reporter at the hearing." 
These notices placed Respondents on notice that a formal hearing would be 
held in a courthouse, that a court reporter would be utilized to transcribe the 
testimony, and that the hearing would last one to two days. All of these 
factors indicate, contrary to Respondents’ attorney's contention, that more 
than an informal conference was scheduled. At the beginning of the hearing, 
Respondent Gergatsoulis stated that he had consulted with an attorney. The 
fact that he had consulted with an attorney concerning the hearing indicates 
first, that he regarded the matter as serious enough to consult with an 
attorney and second, that in consulting with an attorney he would have been 
apprised of the seriousness and importance of the proceeding. In addition, at 
the outset of the proceeding I told Mr. Gergatsoulis that he had a right to an 
attorney and that I could not represent him. The hearing was held in a 
courthouse and a court reporter was conspicuously recording testimony. Mr. 
Gergatsoulis was asked if he had evidence and he appeared to be vague about 
it, saying that he did not have evidence with him. He made no request for an 
opportunity to produce any evidence that he did not have with him. 

In the course of the hearing, which lasted approximately three hours, I had 
a good opportunity to observe Mr. Gergatsoulis’ demeanor. It was my clear 
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conclusion that he understood what was being said and what was transpiring 
at the hearing. When he was questioned by me and by Mr. Paul he showed 
no lack of understanding of the questions. He did not hesitate in answering 
the questions. There appeared to be no confusion by him as to what was 
being asked him. In summary, although Mr. Gergatsoulis spoke English with 
a foreign accent, he understood English well. 

At the end of the hearing I reviewed the post-hearing procedure with 
Mr. Gergatsoulis. I advised him that Respondents would have an opportunity 
to obtain the hearing transcript and to submit post-hearing written 
submissions. Respondents did not submit anything following the hearing. 
Respondents were served with Complainant’s proposed findings of fact, 
proposed conclusions of law and proposed order, as well as arguments, which 
were filed on December 16, 1991. For approximately five weeks between that 
date and the date the decision was issued, Respondents did not file any 
request, any documents, or any arguments, nor did they contact this office or 
the Hearing Clerk’s Office with any questions or requests. It was only after 
Respondents received an adverse decision that Mr. Gergatsoulis retained Mr. 
Meyer and through Mr. Meyer argued that he did not understand what was 
going on and should be given another opportunity to litigate this matter. 
There is no reason why Respondents should be given two bites of the apple. 
In fact, a decision permitting a rehearing based upon these facts and relied 
upon by others could encourage other litigants to first attempt to litigate a 
case without an attorney and then, if they lost, say they did not understand 
what was happening and would now like to present the case anew through an 
attorney. 

Even if I granted Respondents’ petition for rehearing, based upon Mr. 
Meyer’s showing in the course of the transcribed telephone conference I am 
not persuaded that the result reached would be any different. In the March 
9, 1992, telephone conference, I told Mr. Meyer that I would like him in the 
transcribed telephone conference to indicate what he expects to prove and 
make a showing that there will be a reasonable expectation that based upon 
Respondents’ evidence at a rehearing the decision would be different. 
Respondents have failed to make this showing although put on notice that in 
the recorded telephone conference they should come forward with specific 
evidence to support their petition. In the course of the recorded telephone 
conference Mr. Meyer stated a number of times that he did not have evidence 
available but he believed that if he did he could show that the result would be 
different. This simply did not meet Respondents’ burden at the opportunity 
accorded. There is no reason, based upon Respondents’ counsel’s statements 
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at the recorded telephone conference, to incur substantial expense to the 
Government by scheduling another hearing in the New Jersey area since I am 
persuaded that the result would not be different than the result I reached in 
my January 21, 1992 Decision and Order. I find that Respondents’ counsel, 
in the petition for rehearing and in the March 18, 1992, telephone conference, 
has failed to show that the conclusions of law in the January 21 1992, Decision 
and Order would be different. Respondents have not produced any evidence 
which would show that the conclusions and even findings would be other than 
found in the earlier decision. 

Even if I accepted Respondents’ contentions, the conclusions of law and the 
result would be unchanged. 

Respondents have offered to present evidence of oral agreements with 
Amigo Foods and Prevor Marketing that allow for payment within 21 days 
rather than the 10 days required by regulation. However, the regulations 
clearly require that payment times longer than 10 days must be “in writing 
before entering into the transaction." 7 C.F.R. § 46.2(aa)(11) [emphasis 
added]; see In re: The Caito Produce Co., 48 Agric. Dec. 602, 606-10 (1989). 
Since Respondents concede that there are no written agreements (Conf. Tr. 
11, 33-34), as found in the Decision and Order, Respondents failed to make 
timely payment in connection with these amounts, which apparently included 
most of the amounts referred to in the decision. 

Respondents also argued that there were some disputed amounts, but in 
connection with these disputed amounts they admit that approximately $16,000 
which was not disputed was not paid on time. (Conf. Tr. 31-32) Even if I 
accept Respondents’ position that some of the amounts were disputed, the 
$16,000 portion that was undisputed should have been paid on time. 7 C.F.R. 
§ 46.2(aa)(11) states, "[i]f there is a dispute concerning a transaction, the 
foregoing time periods for prompt payment apply only to the payment of the 
undisputed amount." This indicates that the undisputed amount should have 
been paid promptly. In failing to pay this amount of approximately $16,000 
promptly, Respondents violated the Act. 

Respondents admit that a reparation award owed by Respondents to 
Merrill Farms in the amount of $5,062.50 was not paid on time. The award 
was due in the summer of 1990. Respondents contend, without proffering any 
evidence, that the award was paid before the hearing (Conf. Tr. 15-16), but 
concede that the interest due on the award has still not been paid. (Conf. Tr. 
16) Complainant disputes that the principal of the award was paid before the 
hearing. In my Decision and Order (Finding 20) I took official notice of a 
November 19, 1991, default order in connection with this reparation award. 
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Complainant’s counsel at the telephone conference contended that the 
principal amount had not been paid until December 19, 1991. (Conf. Tr. 19) 
Even if I accept Respondents’ contention that the principal amount of the 
award was paid shortly before the hearing, I find that Respondents failed to 
make prompt payment of the principal amount of the award, since payment 
shortly before the hearing was untimely. Moreover, by Respondents’ 
admission, they still have not paid the interest which is due on the award. 
Respondents contended that they did not know that interest was due in 
connection with the award. The specific language of the award explicitly 
states that interest is due. Moreover, Respondents had paid a prior award to 
the Nunes Company and, at that time, paid approximately $400 in interest 
which had been added to the face of the award. In response to my questions, 
Respondents’ attorney conceded that his clients were certainly aware with 
respect to the prior award that interest was included. However, he contended 
that even though Respondents knew that interest was included in the prior 
award which contained similar language, they did not necessarily know that 
interest should also be included to the Merrill Farms award. I find this 
argument to be invalid and I conclude that, in addition to failing to pay the 
principal of the award on time, Respondent has still not paid the interest on 
that reparation award. 

Thus, even if I accepted as true all of Respondents’ contentions, the 
conclusions of law that Respondents have committed repeated and flagrant 
violations of the Perishable Agricultural Commodities Act are correct. Two 
or more violations are considered "repeated." In re: United Fruit & Vegetable 
Co., Inc., 40 Agric. Dec. 396, 403 (1981). The unpaid amounts which included, 
by Respondents’ admission, a reparation award of $5,062.50, plus interest; 
$16,000, which is the undisputed portion of the allegedly disputed purchases; 
and other purchases concerning which they contended that there was a [legally 
invalid] 21 day unwritten payment agreement, are far from insubstantial. 
These unpaid amounts are not de minimis; therefore, they are flagrant. See 
In re: A.C.R. Fresh Food Systems, Inc., 51 Agric. Dec. __, slip op. at 7 
(January 16, 1992) (Judicial Officer). And, as I found in the Decision and 
Order, because of these repeated and flagrant violations, and because of the 
nearly complete unity of interest between the Respondents, Respondent 
Mertonas Karpathou’s license should be denied. 

Thus, Respondents have failed to show that a rehearing is warranted. 
Therefore, the petition for rehearing is denied. 

[This Denial of Petition for Rehearing became effective April 20, 1992.- 
Editor] 
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REPARATION DECISIONS 


LARRY MERRILL PRODUCE COMPANY v. L & P VEGETABLE CORP. 
and/or C & R BROKERAGE, INC. 

PACA Docket No. R-91-167. 

Order Dismissing Cross-claim issued February 24, 1992. 


Jurisdiction - Cross-claims. 


The Secretary does not have jurisdiction to hear a cross-claim by one respondent against another 
respondent where such claim was not filed within nine months after the cause of action relative 
to such cross-claim accrued, even though the cross-claim arises out of the same cause of action 
as a timely complaint filed in the same proceeding. 


George S. Whitten, Presiding Officer. 

Complainant, Pro se. 

Mark C.H. Mandell, Annandale, NJ, for Respondent. 
Order issued by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agriculture 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), respondent 
L & P Vegetable Corp. filed a cross-claim against respondent C & R 
Brokerage, Inc. on February 27, 1991, and the record discloses that the 
violations of the Act alleged in such cross-claim all would have occurred at or 
about the time of the February 1990 transactions which are the subject of the 
formal complaint. The Act (7 U.S.C. § 499f(a)) provides for a nine month 
statute of limitations. This statute of limitations is considered jurisdictional. 
Cadenasso v. California-Mexico Distributing Co., 2 Agric. Dec. 751 (1943). In 
addition, we have stated that "[t]he general rule is that [a cause of action] 
accrues when the right to institute and maintain a suit arises,...." Boler 
Frit & Veg. Co. v. Kenworthy, 19 Agric. Dec. 2261 (1960). See Louisville 
Cemet Co. v. Interstate Commerce Commission, 246 U.S. 638, 62 L.ed. 914, 38 
S.Ct. 408. While a counterclaim which arises out of the same cause of action 
as that which underlies a timely complaint is deemed to be timely under our 
practice because, the complainant has opened up, as to the respondent and 
complainant, the cause of action upon which respondent wishes to base its 
claim, a cross-claim is lodged against a co-respondent who has not filed any 
claim against the would be cross-claimant. Our review of selected cases from 
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various jurisdiction indicates that, apart from explicit statutory authority, 
courts dealing with analogous situations do not allow cross-claim that do not 
fall within limitation periods. 

In Eddy v. Yellow Cab Company, 434 F. Supp. 447 (1977) a cross claimant 
against a co-defendant on a personal injury claim arising out of the same 
accident as that on which the timely complaint was based was held to be 
barred by the applicable Illinois statute of limitations from asserting the cross- 
claim, even though a specific Illinois statute allowed counter-claims barred by 
the statute of limitations to be brought where they were based upon the same 
cause of action owned by the plaintiff. The court stated: 


While Crowley is a named defendant vis a vis the Eddys, she is not 
merely a defendant vis a vis Williams [the co-defendant]. Rather she is 
an active litigant seeking relief for her injuries, as a cross-claimant, from 
a passive co-party. 


A cross-claim arising out of a common nucleus of operative fact was 
nevertheless stated to be a claim for affirmative relief which would have been 
barred if filed in a separate action, and held to be barred as a cross-claim in 
Appelbaum v. Ceres Land Co., 687 F.2d 261 (1982). See also Fluor Engin. & 
Const. v. Southern Pacific Transp., 753 F.2d 444 (1985) where a cross-claim 
arising out of the same cause of action as the complaint was held not barred 
under a Texas statute explicitly allowing an extension of the statutory 
limitation period in which to file cross-claims under such circumstances. 

It is our opinion that the Secretary does not have jurisdiction over a cross- 
claim that was not filed within nine months after the causes of action 
underlying such cross-claim accrued. Respondent L & P Vegetable Corp.’s 
cross-claim against respondent C & R Brokerage, Inc. is dismissed. 

Copies of this order shall be served upon the parties. 





804 PERISHABLE AGRICULTURAL COMMODITIES ACT 


L. J. CRAWFORD, d/b/a CRAWFORD MELON SALES v. RALPH & 
CONO COMUNALE PRODUCE CORP. and/or MORRIS OKUN, INC. 
PACA Docket No. R-91-191. 

Decision and Order issued March 16, 1992. 


"DELIVERY" AS DEFINED BY SECTION 1-201 OF THE UNIFORM COMMERCIAL CODE. 


"Section 1-201 defines "delivery" as voluntary transfer of possession." Section 2-103(4) states that 
this definition is to be given the same construction in Article 2 that it is given in Article 1. In 
this case, we find that the buyer exerted no dominion or control over the produce which could 
be viewed as transfer of possession, therefore no delivery took place. 


"TENDER" AS DEFINED BY SECTION 2-503(1)(a) OF THE UNIFORM COMMERCIAL 
CODE 


Section 2-503(1)(a) requires that the seller put and hold conforming goods at the buyer’s 
disposition and give the buyer any notification reasonably necessary to enable him to take 
delivery. It also requires that the goods be kept available for the period reasonably necessary 
to enable the buyer to take possession. It was held, in this case, that the goods were not kept 
available for a reasonable period of time for buyer to take possession so there was no tender. 


BUYER’S NOTICE OF REJECTION OF GOODS UNDER 2-602 OF THE UNIFORM 
COMMERCIAL CODE 


Section 2-602 states that rejection of goods must be within a reasonable time after their delivery 
or tender. It is ineffective unless the buyer seasonably notifies the seller." We find that there 
was no delivery or tender as required by this section to trigger the notice requirements of section 
2-602. 


RESPONSIBILITY FOR TRUCK DRIVER’S ACTIONS IN A DELIVERED SALE 


In a delivered sale, the truck driver becomes an agent acting on behalf of complainant, thereby, 
making complainant responsible for the truck driver’s actions. In this case, the complainant is 
held responsible for the truck driver leaving respondent’s premises with the produce on his own 
accord. Therefore, respondent is not liable to complainant for contract price. 


NO JURISDICTION TO ISSUE POSITIVE AWARD ON COUNTERCLAIM WHERE 
COMPLAINANT IS NOT LICENSED UNDER THE ACT. 


There is no jurisdiction to issue a positive award against a complainant on a counterclaim where 
that complainant is not licensed under the Act. We do have the authority to set off amounts 
claimed in a counterclaim against amounts found due to complainant in its complaint. In this 
case, there was no positive award for complainant upon which a counterclaim award could be 
set off against so the issues contained in the counterclaim are moot. 


Kimberly Hart, Presiding Officer. 
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Complainant, Pro se. 

Respondent, Pro se. 

Mark C.H. Mandell, Annadale, NJ, for Respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award against 
respondents in the alternative or jointly and severally in the amount of 
$2,076.75 in connection with a transaction involving watermelons, a perishable 
agricultural commodity, in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was served 
upon respondents, which filed an answer thereto, denying liability. 
Respondent Okun filed a counterclaim along with its answer. 

As the amount claimed as damages is less than $15,000.00, the shortened 
procedure provided in section 47.20 of the Rules of Practice (7 C.F.R. §47.20) 
is applicable. Pursuant to such procedure, the report of investigation is 
considered part of the evidence in this case, as are the verified complaint and 
answer. The parties were given an opportunity to submit additional evidence 
in the form of verified statements and to file briefs. Complainant filed an 
answer to respondent Okun’s counterclaim. Both respondents filed answering 
statements. Respondent Okun elected to file a brief. 


Findings of Fact 


1, Complainant, L. J. Crawford, is an individual doing business as 
Crawford Melon Sales whose address is Route 3, Box 258, Lake Butler, 
Florida 32054. At the time of the transaction alleged herein, complainant was 
not licensed under the Act. 

2. Respondent, Ralph & Cono Comunale Produce Corporation, is a 
corporation whose address is 353 NYC Terminal Market, Bronx, New York 
10474. At the time of the transactions alleged herein, respondent was licensed 
under the Act. 

3. Respondent, Morris Okun, Inc., is a corporation whose address is Unit 
214, NYC Terminal Market, Bronx, New York 10474. At the time of the 
transaction alleged herein, respondent was licensed under the Act. 

4. Complainant, on July 27, 1989, by oral contract, sold to respondent 
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Okun, 46,150 Ibs. of U.S. No. 1 "Jubilee" watermelons, being a perishable 
agricultural commodity, at the agreed delivered price of $.045 per pound for 
a total contract price of $2,076.75. The order was placed by respondent 
Comunale, an employee of respondent Okun, upon respondent Okun’s 
instructions. Even though respondent Comunale ran his own business, 
separate and apart from respondent Okun, he was clearly acting as respondent 
Okun’s employee in this particular transaction. The produce was to be 
delivered to respondent Okun’s warehouse. 

5. The produce was shipped on July 29, 1989, from the state of Georgia 
and received at respondent Okun’s warehouse on July 31, 1989. A federal 
inspection was taken on August 1, 1989. Respondent Okun attempted to 
reject the produce but its rejection was ineffective. The truck driver, on his 
own accord, left the premises with the produce and later dumped it without 
either parties’ permission. Respondents have failed to pay the complainant 
the contract price. 

6. A formal complaint was filed on June 26, 1990, which was within nine 
months from when the cause of action accrued. 


Conclusions 


The first issue to be disposed of is whether respondent Comunale was 
acting as buyer on behalf of Ralph & Cono Comunale Produce Corp., or 
acting on behalf of respondent Morris Okun, Co., as merely an employee. 
Respondent Comunale is the manager of respondent Okun’s watermelon 
department. It is apparent from the evidence contained in the file that 
respondent Comunale was merely purchasing the produce, pursuant to 
respondent Okun’s instructions, and was not to be the buyer or receiver of the 
produce. Therefore, complainant cannot hold respondent Comunale liable, 
as buyer, for the contract price since respondent Okun was the buyer in this 
transaction. The complaint against respondent Comunale is dismissed. 

Complainant’s first allegation is that the produce was sold on FOB terms, 
that respondent did not timely convey its rejection, thereby accepting the 
produce and making respondent liable, either in the alternative or jointly and 
severally, liable for the contract price. As the moving party, complainant 
bears the burden of proving its case. La Casita Farms, Inc. v. Johnson City 
Produce Co., 34 Agric. Dec. 506 (1975). The party with the burden of proof 
must meet the preponderance of the evidence test. A.D. McGinnis Produce 
v. Pinder’s Produce Co., 28 Agric. Dec. 249 (1969). Complainant’s allegations 
of an FOB contract are contained in its sworn statement as well as those 
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terms being listed on its invoice. We note that the evidence indicates that the 
invoice was not sent to respondents until October 1989, which was months 
after the transaction at issue, and complainant does not deny this. We think 
that this fact causes the invoice to be viewed as less credible in showing the 
terms of the contract at the time of sale. 

Respondent Okun’s allegations, that the produce was sold on delivered 
terms are contained in its sworn answer as well as its additional evidence. In 
addition, respondent Comunale denies complainant’s allegations in its sworn 
answer. We find it more plausible that the watermelons were sold on 
delivered terms rather FOB terms. We find that complainant has not carried 
its burden of proving that the parties agreed on FOB delivery terms. 
Therefore, we conclude that the produce was sold on delivered terms. 

The next issue is whether respondent Okun can be viewed as accepting the 
produce upon its arrival. It is respondent Okun’s contention that the produce 
was never completely unloaded from the truck because it was clear when it 
arrived that there were some serious quality problems. Anything that may 
have been unloaded was unloaded in order for the inspector to gain access to 
the produce. There are instances where partial unloading for the sole purpose 
of inspection will not be deemed as an acceptance. Pope Packing & Sales v. 
Santa Fe Veg. Growers Coop. Association, 38 Agric. Dec. 101 (1979). In their 
sworn statements, both respondents attest, that it was obvious when the load 
arrived that there were serious problems, and respondent Okun wanted to 
obtain a federal inspection as soon as possible. 

The federal inspection report notes that the inspection was performed 
“through [the] load" which would indicate that only certain portions were 
unloaded for purposes of inspection. The federal inspection report reads in 
pertinent part: 


Product: Long Striped Watermelons in bulk 
[picked up at Eastman, Ga. and arrived 7/31/89] 


Condition: Mostly firm. Average 3% Anthracnose. 
2 to 3 melons in most samples, none in many, 
average 7% damage by bruising affecting ends 

and scattered throughout load. 1 to 3 melons 

in most samples, none in many, average 6% 
overripe. 2 to 8 melons per sample, average 22% 
Anthracnose Rot, Blossom End Rot and/or Stem 
End Rot in various stages. 
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It is obvious from the inspection that the warranty was breached by 
complainant and that these watermelons were in bad condition and would 
have been virtually unmerchantable. We conclude that respondent Okun’s 
partial unloading for purposes of an inspection is not deemed to be an 
acceptance on respondent Okun’s part. 

If respondent Okun is not viewed as accepting the produce through its 
partial unloading, did respondent Okun properly reject under the Uniform 
Commercial Code? Complainant alleges that respondents failed to give timely 
notification of their rejection and are liable for the contract price. 
Respondent Okun, on the other hand, claims that it was unable to contact 
complainant on the morning of August 1, 1989, to inform of the inspection 
results and its rejection. Both respondents attest to the fact that the truck 
driver was instructed to remain on the premises while respondent Okun tried 
to contact complainant to get further instructions as to the disposition of the 
produce. 

It appears that the truck driver left the premises with the produce without 
instructions to do so from respondents or complainant. The truck driver later 
dumped the produce. This allegation is not denied or controverted by 
complainant. A sworn statement which has not been controverted must be 
taken as true in the absence of other persuasive evidence. Sun World 
International, Inc. v. Bruno Dispoto Co. 42 Agric. Dec. 2265 (1982). 
Therefore, it will be taken as true that the truck driver left respondent Okun’s 
premises on his own accord with the produce before respondent Okun 
communicated its rejection to complainant. 

Rejection is not effective unless the buyer seasonably notifies the seller and 
the burden of proving seasonable notice rests upon the buyer. San Tan 
Trillage Co., Inc. v. Kap’s Foods, Inc., 38 Agric. Dec. 867 (1979). The party 
with the burden of proof must meet the preponderance of the evidence test. 
A.D. McGinnis Produce v. Pinder’s Produce Co., 28 Agric. Dec. 249 (1969). 
Proof that an item was placed in the mail results in a presumption that the 
item was received. Abatti Produce, Inc. v. H. R. Bushman & Son, Inc. and/or 
Caito Foods Service Co. 30 Agric. Dec. 558 (1971). Respondent Okun, 
however, has not presented any persuasive evidence to prove that the timely 
notice of rejection was ever placed in the mail to complainant other than its 
sworn statement which complainant controverts. 

Complainant denies that it received timely notice of rejection from either 
respondent although it does not deny acquiring knowledge, at some point in 
time, of the truck driver’s actions. Section 2-602 of the Uniform Commercial 
Code states that: 
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“rejection of goods must be within a reasonable time after their delivery 
or tender. It is ineffective unless the buyer seasonably notifies the 
seller." 


"Delivery" is defined by section 1-201 of the U.C.C. as "with respect to 
instruments, documents of title, chattel paper, or certificated securities means 
voluntary transfer of possession." Section 2-103(4) of the U.C.C. states "in 
addition Article 1 contains general definitions and principles of construction 
and interpretation applicable throughout this Article." This means that the 
definition given for "delivery" on Article 1 can be used for Article 2 
transactions. Therefore, we must ask if the produce was "delivered" as defined 
by section 1-201 of the U.C.C. Respondent Okun made it clear upon arrival 
of the produce that it did not wish to take possession of the produce. The 
truck driver made no efforts to transfer possession to respondent Okun once 
objections were raised. The truck driver left the produce on the truck to wait 
for the inspection to take place. We are not persuaded that the truck driver, 
acting on behalf of complainant, effected delivery at this point. It does not 
appear that respondent Okun exerted any dominion or control thereby 
effecting transfer of possession. 

Section 2-602 also specifies that the goods can also be "tendered" to trigger 
the buyer’s obligation to timely notify of rejection. Section 2-503 of the 
U.C.C. states that: 


(1) Tender of delivery requires that the seller put and hold conforming 
goods at the buyer’s disposition and give the buyer any notification 
reasonably necessary to enable him to take delivery. The manner, time 
and place for tender are determined by the agreement and this Article, 
and in particular 


(a) tender must be at a reasonable hour, and if it is of goods they must 
be kept available for the period reasonably necessary to enable the 
buyer to take possession; 


Subparagraph (a) makes it clear that the goods must be kept available for a 
reasonable period for buyer to take possession. In this instance, the truck 
driver left the premises before respondent Okun could contact complainant 
as to instructions on disposition of the goods. The truck driver, at the very 
least, had an obligation to remain at respondent Okun’s warehouse for a 
reasonable amount of time after the inspection. We find that, as a 
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consequence of the truck driver taking off with the produce, there was no 
effective tender as set out on section 2-602 of the U.C.C. 

Based on the evidence and the relevant law on the subject, we conclude 
that the truck driver, acting on behalf of complainant, failed to effect “delivery’ 
or “tender”, as those terms are defined in the U.C.C., to trigger respondent’s 
Okun’s obligation under section 2-602 to give seasonable notice of rejection 
to complainant. In addition, the truck driver maintained dominion and control 
over the produce and effectively prevented respondent Okun from taking 
possession by removing the produce from its premises. 

In a delivered sale, the truck driver becomes an agent acting on behalf of 
complainant, thereby making complainant responsible for the truck driver’s 
actions. The end result is that the produce remained property of the seller. 
In addition, it is clear, from the inspection report, that produce was 
unmerchantable and non-conforming to the party’s contract. We find that 
respondent Okun cannot be held liable for produce, in a delivered sale, that 
it never exerted dominion and control over or accepted possession of. 
Therefore, the complaint against respondent Okun must be dismissed. 

We must now deal with respondent Okun’s counterclaim against 
complainant. We do not need to address the issue of whether the 
counterclaim is valid because of one rule. The records indicate that the 
complainant is not licensed under the Act. As a result, P.A.C.A. has no 
jurisdiction to issue a positive award against complainant. Where a 
counterclaim arose out of the same transaction as those in the complaint, it 
has been held that amounts claimed in the counterclaim could be set off 
against amounts found due to complainant in its complaint, although no 
positive award can be made. E. S. Harper Company, Inc. v. Magic Valley 
Growers, Ltd., 46 Agric. Dec. 1864 (1987). The only way that we would have 
jurisdiction to set off an amount alleged in the counterclaim is in the case 
where complainant is awarded some sum of money. 

In this case, it already has been concluded that the complaint should be 
dismissed against both respondents, thereby awarding no sum of money to 
complainant. We, therefore, conclude that the Department has no jurisdiction 
to decide the merits of respondent’s Okun’s counterclaim. 


Order 


The complaint against both respondents is hereby dismissed. 
Copies of this order shall be served upon the parties. 
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GARREN-TEED CO., INC. vy. MO-BO ENTERPRISES, INC. 
PACA Docket No. R-91-326. 
Decision and Order issued March 30, 1992. 


Warranty of Merchantability Applicable Whether Terms of Sale F.O.B. or F.0.B., Acceptance 
Final - Warranty Applicable at time of shipment if seller loads beans after date agreed upon 
for shipment - Burden of Proof on modification of terms of sale. 


The common law warranty of merchantability is a warranty by the seller that the goods at the 
shipping point can be sold in the market (UCC § 2-314). Failure of buyer to pick up beans at 
shipping point until a number of days after the agreed upon date for shipment would not relieve 
seller from obligation to ship beans that are merchantable at the time of actual shipment even 
if seller had been able to prove modification of terms of sale to FOB, Acceptance final. 


Eric Paul, Presiding Officer. 

Complainant, Pro se. 

Respondent, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against the 
respondent, in the amount of $2,200.00 in connection with one transaction in 
interstate commerce, involving wax beans, a perishable agricultural 
commodity. 

Each party was served with a copy of the Department’s report of 
investigation. In addition, the respondent was served with a copy of the 
formal complaint and filed an answer thereto in which it admitted the 
purchase in interstate commerce of 110 cartons of wax beans, but denied any 
obligation to complainant due to the unmarketable condition of the produce 
it received. 

As the amount in dispute did not exceed $15,000.00, the shortened 
procedure provided in section 47.20 of the Rules of Practice (7 C.F.R. § 47.20) 
was followed. Pursuant to that procedure, the verified complaint was 
considered as part of the evidence of the case, as was the Department’s report 
of investigation. Respondent’s answer was not verified and, therefore, was not 
considered part of the evidence in the case. The parties were given the 
opportunity to submit evidence by way of verified statements and to file briefs. 
No statements or briefs were submitted. 
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Findings of Fact 


1. Complainant, Garren-Teed Produce Co., Inc., is a corporation whose 
post office address is P.O. Box 324234, Princton, Florida 33092. 

2. Respondent, Mo-Bo Enterprises, Inc., is a corporation whose post 
office address is P.O.Box 1899, Pompano Beach, Florida 33061. At the time 
of the transaction involved herein, respondent was licensed under the Act. 

3. On November 9, 1990, respondent purchased by oral contract 110 
cartons of wax beans from respondent at a F.O.B. price of $20 per carton or 
$2,200.00. 

4. Respondent did not provide a truck for the transportation of the beans 
to respondent’s customer in Montreal, Canada, until November 13, 1990. 

5. The beans were delivered to respondent’s customer by November 15, 
1990. An official Canadian inspection performed that day revealed that 95 
cartons of wax beans from Mo-Bo Enterprises showed decay average 4%, 
broken pods average 5%, rusty discoloration average 7%, and an average of 
76% wilted and flabby. 

6. A second certificate of inspection, restricted to witnessing of the 
dumping of 103 cartons of wax beans from Mo-Bo Enterprises, was obtained 
by respondent’s customer on November 20, 1990. 


7. Respondent refused to pay complainant any part of the $2,200.00 
purchase price and complaint filed its formal complaint on June 14, 1991, 
which is within nine months after the cause of action herein accrued. 


Conclusions 


At issue in this proceeding is whether the condition of the wax beans on 
November 15, 1990 establishes the existence of a breach of contract excluding 
respondent from any obligation to complainant. Complainant has asserted 
that respondent’s delay in picking up the beans resulted in the shipment 
moving F.O.B.A.F. or free on board acceptance final. If the buyer accepts the 
produce at shipping point under such trade term, he has no right of rejection 
and suitable shipping condition does not apply. However, the buyer does have 
recourse for a material breach of contract, providing the shipment is not 
rejected. The buyer’s remedy under this type of contract is by recovery of 
damages from the seller and not by rejection of the shipment. 7 C.F.R. § 
46.43(m). 

It is highly probable that the original oral agreement called for respondent 
to pick up the wax beans at complainant’s place of business well before 
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November 13, 1990. Had complainant resold the beans and sought damages 
for breach of contract, complainant may well have prevailed. Instead, 
complainant held the beans in its cooler for four days before loading them 
onto the truck provided by respondent. Complainant has asserted in its 
informal complaint received February 7, 1991, that the beans were shipped 
F.O.B.A.F. (free on board acceptance final) on November 13, 1990, because 
of this delayed pick up. No documentary evidence has been presented to 
support a modification of the original oral contract terms. The party that 
claims the contract was modified has the burden of proof. La Casita Farms, 
Inc. v. Johnson City Produce Co., 34 Agric. Dec. 506 (1975); Regency Packing 
Co., Inc. v. The Auster Company, Inc., 42 Agric. Dec. 2042 (1983). We find 
that complainant has failed to meet its burden of proof to establish that the 
parties agreed to a modification of contract terms to F.O.B. acceptance final. 
However, even if such an agreement had occurred, it would not have affected 
our determination of this proceeding. Whether the terms of sale were F.O.B. 
or F.O.B. acceptance final, complainant elected to load the shipment on 
November 13, 1990. When complainant decided to ship the beans, 
complainant had the responsibility of providing respondent with wax beans 
that were merchantable on November 13, 1990. Complainant can not evade 
this responsibility by asserting that the wax beans were in good condition on 
November 9, 1990. It is the condition at the time of shipment that is critical. 

The common law warranty of merchantability applicable at the shipping 
point is a warranty by the seller that the goods can be sold in the market. See 
Uniform Commercial Code § 2-314; David Pepper Co. v. Jack Keller Co. 28 
Agric. Dec. 474 (1969); North American v. Eddie Arkelian, 41 Agric. Dec. 759 
(1982). 

The November 15, 1990 inspection revealed that the beans were in such a 
poor condition at the time of delivery that nothing could be done with them 
except dumping. No salvage is possible when serious damage such as "wilted 
and flabby" averages 76 per cent. As the lot had no value, it was appropriately 
destroyed in a crushing bin. We must conclude that the condition of the 
produce at time of loading and shipment on November 13, 1990, was 
substantially wilted and flabby. The serious damage ascertained on November 
15, 1990 was far too extensive not to have existed in large measure at the time 
of shipment. Respondent’s burden to show the produce was not merchantable 
has been satisfied by the November 15, 1990 certificate of inspection that is 
in evidence as an exhibit to the report of investigation. This official record 
shows that the wax beans were abnormally deteriorated to the point of non- 
merchantability. Coupled with the November 20, 1990 certificate of inspection 
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that establishes the dumping of this shipment of wax beans, this evidence 
establishes that the produce had no commercial value and that the damages 
incurred by respondent were equal to the full contract price sought by 
complainant. 

In view of the above, the complaint should be dismissed. 


Order 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


L. E. JENSEN & SONS, INC. v. HUSTON PRODUCE, INC. 
PACA Docket No. R-89-47. 
Decision and Order issued May 11,1992. 


UCC § 2 - 316(2) -Warranty of Suitable Shipping Condition - Warranty of Merchantability 
Inherent Defects - Interstate Commerce - Fees and Expenses. 


An f.o.b. contract for the future sale of a large quantity of seed potatoes contained a written 
exclusion of warranties other than that of U.S. Grade at shipping point. Thirteen loads were 
shipped over an approximate two week period under the contract and accepted and unloaded 
at destination. The potatoes were then stored for three to five weeks before being removed 
from storage for planting. At time of removal the potatoes were found to have excessive damage 
due mainly to dry or moist type Fusarium Tuber Rot. The conditions under which the potatoes 
were unloaded and stored may have caused or contributed to the excessive damage. It was 
found that the exculpatory language in the contract did not exclude the warranty of 
merchantability under UCC § 2 - 316(2), and that the warranty of suitable shipping condition 
was also not excluded because such warranty is an extension from the warranty of 
merchantability. The warranty of suitable shipping was found not to have been breached due 
to a failure by respondent to show abnormal condition on arrival of the potatoes, and that there 
was also no breach of the warranty of merchantability due to inherent defects. Although 
complainant was found to be the prevailing party, no fees and expenses could be awarded 
because complainant’s claim was filed late, was not itemized, contained no explanation of 
separate items, and was not accompanied by the required affidavit. Separate shipments of 
potatoes sold to respondent, and shipped to respondent’s customers within the same state as 
complainant and respondent, were found not to have been in interstate commerce. 


George S. Whitten, Presiding Officer. 

Kenneth McIntyre, Lansing, MI, for Complainant. 

Ted W. Stroud, East Lansing, MI, for Respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 
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Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $82,143.65 in connection with transactions in interstate commerce 
involving seed and table stock potatoes. Respondent claimed set-offs against 
complainant, arising out of some of the same potato transactions, in amounts 
in excess of the amounts claimed by complainant. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto, denying liability to complainant. 

The amount claimed in the formal complaint exceeds $15,000.00, and 
respondent requested an oral hearing. Such hearing was held on March 28, 
and 29, 1990, at Lansing, Michigan, before Peter V. Train, presiding officer. 
Seven witnesses testified on behalf of complainant, and one witness testified 
on behalf of respondent. Subsequent to the oral hearing, Mr. Train resigned 
his position with the Department to accept a position as an administrative law 
judge with the Social Security Administration, and another presiding officer 
was appointed in his place. In addition to the record of the hearing the 


record in the case contains three depositions taken at complainant’s request, 
two depositions taken at the request of both parties, and eleven depositions 
taken at respondent’s request were admitted in evidence at the hearing. Both 
parties filed post hearing briefs. 


Findings of Fact 


1. Complainant, L. E. Jensen & Sons, Inc., is a corporation whose address 
is 4191 Sidney Road, Sidney, Michigan. 

2. Respondent, Huston Produce, Inc., is a corporation whose address is 
Suite 220, 271 Woodland Pass, East Lansing Michigan. At the time of the 
transactions involved herein, respondent was licensed under the Act. 


COUNT I 


3. On or about May 27, 1987, complainant entered into a written contract 
with respondent for the sale of seed potatoes. The contract was on a pre- 
printed form issued by the Michigan Potato Industry Commission entitled 
"Confirmation of Sale," and was signed by both parties. The confirmation 
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provided in substance that complainant agreed to sell to respondent, and ship 
from Sidney, Mich. to respondent’s customers, 6,000 cwt. of “Michigan 
Foundation Yukon Gold Potatoes or better Blue Tag Grade" at $15.00 per 
cwt. bulk, or $16.00 per cwt. bagged, shipment to be made by March 31, 1988, 
with an option to buy 4,000 cwt. additional, option to be exercised by 12/1/87. 
The confirmation additionally provided "TERMS: F.O.B. 30 days," and also 
contained the following words in normal sized type in clear printed form on 
the face of the document immediately above the signatures of the parties: 


It is expressly understood that the seller’s obligation under this contract 
is fully discharged upon arrival of the product described herein, at the 
designated destination. It is also understood and agreed by the buyer 
that seller makes no warranty, either expressed or implied, with respect 
to the productivity and crop results thereof and no other warranty 
except that such potatoes are of the grade specified upon the grade tag 
attached to each container thereof, and shall be conclusive upon the 
parties and their successors as to purity, quality, grade or any other 
matter respecting the herein described potatoes. 


It is also understood that seller shall not be liable for any delay in 
shipment or damage caused during shipment and in no event shall the 
liability of the seller extend beyond the purchase price of the product. 


The option to purchase an additional 4000 cwt. was not exercised, but the 
parties did agree on December 2, 1987, to a modification of the contract 
whereby the price was reduced to $12.00 per cwt. The written confirmation 
of the modification did not specify whether the new price applied to bulk or 
bagged potatoes, however, the surrounding circumstances show that the 
intention was that the new price apply to the bulk form in which the potatoes 
were in fact shipped. Respondent paid complainant $6,000.00 as an advance 
prior to shipment. 

4. On or about March 18, through 31, 1988, complainant shipped from 
loading point on complainant’s farm near Sidney, Michigan, to the storage 
facility of respondent’s customer, Elliott Farms, Inc., of Wisconsin Dells, 
Wisconsin, located at Ell-Pine Packing (a firm partly owned by Elliott Farms, 
Inc.), in Oxford, Wisconsin, thirteen loads of Yukon Gold seed potatoes 
totaling 554,580 pounds, pursuant to the contract entered into between 
complainant and respondent on May 27, 1987. Each of the thirteen loads was 
subjected to federal-state inspection at shipping point on the day of shipment, 
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and certified to grade "Michigan Blue Tag" with grade defects within 
tolerance, with one load having no decay, two loads having 1/2 of 1 percent 
decay, and ten loads having less than 1/2 of 1 percent decay. 

5. On arrival the loads were unloaded, in the dark with the lights out, into 
one large storage building with a dirt floor. The potatoes were placed over 
air culverts in a conical shaped pile approximately 75 feet long, 12 feet high 
at the top to 1 foot high at the sides, and 25 feet wide. No temperature 
sensors were placed in the potatoes, although such were already installed in 
the building and available. A thermometer on the wall was operative to sense 
ambient air temperature. During unloading a sampling of the potatoes was 
viewed with a flashlight by Lary Van Beek, an employee of Circle P Farms, 
one of Ell-Pine Packing’s owner firms, and no particular problems were noted. 
The building had a manually operated fan, with a clock attached, which could 
be set to run for several hours, and which pumped air through the culverts 
under the potatoes. The air could be drawn from outside the building by 
means of automatically controlled louvers which were set keep the 
temperature at approximately 40 degrees. Mr. Van Beek periodically inserted 
a thermometer into a potato to ascertain the temperature. Humidity could 
also be added to the air, but no humidity readings were taken. 

6. Mr. Van Beek went into the storage facility approximately every four 
days, without turning on the lights, and smelled the air to determine if there 
was a smell of rotting potatoes. At such times, Mr. Van Beck looked at a few 
of the potatoes from the outside edge of the pile with a flash light. No 
problem with the potatoes was noticed by Mr. Van Beek at these times. 

7. Mr. James Elliott, owner of Elliott Farms, Inc., returned about the first 
part of April, 1988, from his winter home in Florida, and looked at the 
potatoes. He noticed no problem with them. On April 22, 1988, the potatoes 
began to be cut for planting and a severe problem with Fusarium damage was 
noticed. Mr. Elliott called Dick Root, an employee of respondent, and Mr. 
Root called Lawrence E. Jensen, of complainant. 

8. On April 23, 1988, Lawrence E. Jensen visited Ell-Pine Packing, met 
with James Elliott, and looked at the potatoes. Mr. Jensen was shocked by 
the amount of Fusarium damage in the potatoes and offered to grant an 
allowance off the purchase price based on the amount of damage, which he 
estimated at the time to be about 20 percent. Mr. Elliott rejected this offer 
and requested protection for shrink and labor. Mr. Jensen made no reply to 
this request, but suggested that Mr. Elliott began to rework, or grade, the 
potatoes and see how they came out with such grading. 

9. Elliott attempted to rework the potatoes, but concluded that such effort 
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would not result in seed that he could safely plant. 

10. On April 25, 1988, respondent sent Jensen a "CONFIRMATION" on 
which "ELLIOTT ENTERPRISE’S" was stated to be the purchaser, and with 
the following words typed at the bottom: 


AS PER CONVERSATION IN MEETING BETWEEN JIM 
ELLIOTT OF ELLIOTT ENTERPRISES AND LAWRENCE 
JENSEN OF LAWRENCE JENSEN & SONS, INC. ON APRIL 23, 
1988, LAWRENCE JENSEN AGREES TO ABSORB ALL SHRINK 
AND LABOR COSTS IN CONNECTION WITH REGRADING 13 
LOADS OF YUKON GOLD POTATOES DELIVERED BETWEEN 
3/18/88 AND 4/1/88 FROM JENSEN TO ELLIOTT. 


DICK ROOT 
HUSTON PRODUCE, INC. 


Jensen promptly returned the confirmation with the following words written 
across the bottom: 


Confirmation is incorrect. Huston Produce is Purchaser. Did not agree 
to absorb all shrink and labor cost or any cost involved. 


Lawrence E. Jensen 


11. On April 29, 1988, at 2:25 p.m., a federal inspection was made of the 
potatoes in Eil-Pack’s storage with the following results in relevant part: 


Products Inspected: Round White (yellow flesh variety) POTATOES in 
bulk with no identifying marks. applicant states: Approximately 585,000 
Ibs. 


Condition of Load: Piled in storage bin. Piled approximately 1 to 12 
feet. 


Temperature of Product: In various locations 42°, 43°, 41°, 43°, 42°. 


Condition: Mostly firm. 5% damage by sunken discolored areas with 
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underlying flesh discolored. 33% damage by dry or moist Fusarium 
Tuber Rot, including 21% serious damage. 10% Soft rot consisting of 
7% wet-type Fusarium Tuber Rot and Slimy Soft Rot mostly in 
advanced, some in early stages. 


Remarks: Inspection and certificate restricted to upper 18 inches of pile. 
Receiver states bulk, blue tag Michigan Certified Seed. Receiver also 
states that the above lot unloaded from 13 semi trailers each hauling 
approximately 45,000 Ibs of seed potatoes. 


12. All of the potatoes were subsequently dumped by Elliott. 
COUNT II 


13. On or about February 1, 1988, complainant sold to respondent on an 
open price basis, and shipped to respondent’s customer S. Friedman & Sons, 
in Blue Island, Illinois, 450 100 Ib. sacks of Yukon Gold, U.S. No. 1, size A, 
table stock potatoes. Such potatoes were subjected to federal-state inspection 
on February 1, 1988, and graded U.S. No. 1, size A, 2 in. min., with the 
following noted as to quality and condition: "Stock - mature, firm, clean, gen. 
well shaped. grade defects - average within tolerance. No soft rot." 

14. On February 2, 1988, at 8:45 a.m., the potatoes were federally 
inspected while still on the truck at the place of business of S. Friedman & 
Sons, at Blue Island, Illinois, with the following results in relevant part: 


Condition of Equipment: Temperature controls running. Doors open. 


Condition of Load: Through load. 2 pallets wide, 6 layers, 2 crosswise 
and lengthwise rows per pallet. 


Temperature of Product: rear doors: TOP: 47°F., BOTTOM 48°F. 


Size: Generally 2 to 3 1/2 inches, with 40% or more 2 1/2 inches in 
diameter and larger. No undersize. 


Quality: Mature, generally well shaped and clean. Grade defects 
average within tolerance. 


Condition: Generally firm and dry. Damage by flattened depressed 
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areas average 1%. Less than 1/2 of 1% soft rot. Most stock shows 
sprouts just emerging to 2 inches in length, including 2% sprouts over 
3/4 inches in length, not affecting grade. 


Grade: U.S. No. 1, 2 inches min. size A. 


Remarks: Inspection and certificate restricted to upper 3 layers of load 
and all layers of two stacks nearest rear doors. 


15. Following the inspection William A. Kaufmann, president of S. 
Friedman & Sons, and Dick Root agreed that the potatoes were not of 
sufficient quality to be repacked for shipment to S. Friedman’s customer, 
Dominick’s Finer Foods. Dick Root contacted Jensen and it was agreed that 
the potatoes could be shipped to Ell-Pine Packing in Wisconsin for repacking, 
but the contract was not changed from open to consignment. Jensen was told 
that a federal inspection of the potatoes had been ordered, but was not 
informed of the results of such federal inspection prior to agreeing to 
shipment to Wisconsin. The reasonable value of the potatoes was $7.50 per 
cwt. 


COUNT III 


16. On or about March 14, and 15, 1988, complainant sold to respondent, 
and shipped to respondent’s customer, Tom Fedak of Linwood, Michigan, two 
loads of Yukon Gold potatoes in a total amount of 89,420 Ibs. for a total price 
of $11,175.00. Tom Fedak accepted these potatoes and paid respondent, but 
respondent has not paid complainant any part of the purchase price thereof. 


COUNT IV 


17. On or about March 29, 1988, complainant sold to respondent, and 
shipped to respondent’s customer, Seaway Foodtown in Maumee, Ohio, 4000 
10 Ibs. bags of jumbo size, Yukon Gold potatoes at $5.25 per cwt. On arrival, 
respondent’s customer complained to respondent that the potatoes were wet 
and dark, and in a three way conversation between Lawrence Jensen, Dick 
Root, and Al Miller of Seaway Foodtown, it was agreed that full protection 
would be granted by complainant. Seaway Foodtown remitted $1,420.00 
pursuant to the protection agreement. 

18. On or about April 6, 1988, complainant sold to respondent, and 
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shipped to respondent’s customer, Seaway Foodtown in Maumee, Ohio, 2,800 
10 Ibs. bags of jumbo size, Yukon Gold potatoes at $5.25 per cwt. 
Respondent accepted these potatoes on arrival without complaint. 

19. A total of $2,494.20 has been remitted to complainant by respondent 
on these two loads. A balance remains due and owing from respondent to 
complainant of $395.80. 


COUNT V 


20. On or about April 8, 1988, complainant sold to respondent, and 
shipped to respondent’s customer, Don Sklarczyk in Joannesburg, Michigan, 
35,900 Ibs. of bulk Yukon Gold foundation seed potatoes at $12.75 per cwt. 
These potatoes were accepted by respondent’s customer, and respondent has 
not paid complainant any part of the purchase price thereof. 


COUNT VI 


21. On or about January 28, 1988, complainant sold to respondent on an 
open basis, and shipped to respondent’s customer, Tom Fedak near Linwood, 
Michigan, 63,000 Ibs. of Yukon Gold U.S. No. 1, size A, table stock potatoes. 


22. Forty-two bulk bins containing approximately 63,000 Ibs. of "Washed 
Yellow Flesh Potatoes" were inspected by a federal-state inspector at 
complainant’s farm on January 28, 1988, between the hours of 5:15 p.m. and 
6:25 p.m. and graded U.S. No. 1, size A. Quality and condition were noted 
as follows: "Stock - mature, firm, clean, gen. well shaped. Grade defects - 
average within tolerance. Less than 1/2 of 1% soft rot. The certificate stated 
that the carrier was a trailer - MI. 26206U. 

23. The potatoes were delivered to Tom Fedak on the same day and 
accepted. On February 15, 1988, Fedak rendered an accounting for the 
potatoes which showed that on January 30, 1988, 810 (10 X 5) Master 
containers (55 Ibs. each) were graded out with a total of 44,550 Ibs., with 
13,500 Ibs. of pick outs, and 1,000 Ibs. of size B’s; and that on February 2, 
1988, 45 (10 X 5) Master containers (55 lbs. each) were graded out with a 
total of 2,475 Ibs., with 810 pick outs and 60 Ibs. of size B’s. Fedak paid $3.25 
per master container, or a total of $2,778.75 to Huston, and Huston remitted 
$2,618.33 to complainant. 

** *& 

24. The formal complaint was filed on June 30, 1988, which was within 

nine months after the causes of action herein accrued. 
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Conclusions 
Count I 


The first issue which must be dealt with is one of fact, and concerns the 
alleged modification of the contract which respondent asserts was agreed to 
by Lawrence Jensen with respondent’s customer in Wisconsin on April 23, 
1988, whereby Jensen is alleged to have undertaken to protect such customer 
against all shrink and labor. The issue is admittedly close. On the one hand 
respondent’s customer, James Elliott, testified that Jensen definitely made 
such an undertaking: 


Q. Where did you meet him? 


. I met him at my office. 


A 
Q. After you met him at the office did you go look at the potatoes? 
A 


. Yes we did. 


Q. What was the discussion? What happened? What did you do, you 
know? 


A. Well, we walked in and took a look at them. And he said, you 
know, “What this is?" I said fusarium, and he said, “Boy, I’ve seen 
fusarium, but I’ve never seen it this bad." This was the first thing. And 
he also made the comment, I guess, he asked me approximately -- when 
I talked to him on the 22nd, he had asked me what percentage of the 
potatoes were damaged, and I said I didn’t really know. 

I told him we had taken the one sample that indicated 44 percent, 
and I said, "I don’t know whether that’s an accurate sample or not. We 
had 13 loads of potatoes, and I took a 50-pound sample." But he said, 
"Well, could it be as high as 30 percent?” And I said, "I suspect it is.” 
And then when we got in there, he said, "Boy, I thought you were crazy 
when you said 30 percent." He says, “I didn’t believe it," and he kept 
saying, "I never seen it this bad." He kept saying, "I’ve never seen it this 
bad." 

So we walked around. We looked at some of the other potatoes. 
We looked at the Canadian seed in that same building, and I asked him 
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if he wanted to take some samples like we did, and he indicated he 
didn’t want to take any samples. I asked him if he wanted to see the 
sample that we had taken, and he said he didn’t want to see that 
sample. Then he asked me, you know, what I wanted to do, and I told 
him it was -- he said he couldn’t replace the potatoes because he didn’t 
have any more, which is the normal thing you do in this business. If a 
guy gives you bad seed, you replace it. I said, "There’s only two things 
I can think of. You can take it back or we can grade it out and, you 
know, give me protection on it and we can grade it out and see what we 
can do." 

He said, "If I take the shrink" -- if he, Jensen, takes the shrink, 
would I furnish the labor to do it, and I said, "No, we don’t do it that 
way," and I wouldn’t do it that way. So he said, I remember the term, 
"I’m a white man. I'll do whatever is right," or something like that. At 
any rate, we were standing there, and Larry Van Beek and myself and 
Lawrence Jensen, and he asked me what I wanted to do then, and I 
said, “Well, if you’ll pay the labor and take the shrink, we can try to 
work it out and see what we’ve got, and we’ll do what we can with it." 
And he agreed to it. 


Q. Was that the end of the conversation? 


A. Well, obviously, that’s a capsule of the conversation. 


Larry Van Beek, farm manager of Circle P Farms, a part of Ell-Pine Packing, 
testified that he was present during the meeting but did not participate in the 
conversation. He affirmed in his deposition an earlier affidavit which touched 
upon the subject: 


He [Lawrence Jensen] asked Jim what he wanted to do. Jim said he 
didn’t know, but there were only two possibilities he knew of. He said 
if Lawrence had use for the seed he could take it back or the second 
alternative would be to try and grade out the bad stuff and see what was 
left. Lawrence asked him if he (Jim) furnish the labor and expense of 
grading he (Lawrence) would absorb the shrink. Jim said no, that is not 
the way it is done. If he, Lawrence would pay for the cost of grading 
and absorb the loss of the culled potatoes Jim said he would try it and 
see what is left. Lawrence said, "Well, O.K. see what you can do." Jim 
said he would try it Monday and let him know the results. 
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Dick Root, who worked for respondent at the time, recounted a telephone 
conversation with Lawrence Jensen after the Wisconsin meeting: 


Q. Do you have any personal knowledge as to whether Lawrence went 
to Wisconsin to look at the seed? 


A. Lawrence told me he went. 


Q. What is the very next thing you heard from anybody regarding that 
seed in Wisconsin? 


A. Friday I talked to Lawrence, Saturday I just worked in the morning, 
I didn’t hear anything, and then the next conversation I had was with 
Lawrence Sunday at my home, from his home. 


. Referring to Lawrence Jensen? 


. Yes. 


. Lawrence called me at my home. 


Q 
A 
Q. Who called who? 
A 
Q 


. What was the subject matter of that conversation? 


A. He told me that he had went over and looked at the seed and said, 
I think his words were it was a pile of shit, that it was rapid breakdown, 
there was fusarium in the seed, and that he, Lawrence and Jim Elliott 
had come to an agreement that Lawrence would protect Jim Elliott on 
any loss of potatoes and any labor that it would take to grade out the 
bad seed potatoes. 


Lawrence Jensen gave his version of the conversation with Elliott in Wisconsin 
as follows: 


A. We looked it over and decided that -- between us somewhere 
around 20 percent damage we figured that day. and I said to him, "If 
I give you the 20 percent, will it satisfy you?" "Nope." He says, "We 
don’t do that" -- "things over here that way." I said, “Well, what do you 
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want?" He says, "Well, I want all the shrink and all the labor." 
Q. Did you agree to that? 


A. No. Just like buying a car. When somebody wants 10,000 and 
you’re only willing to pay 6,-, you don’t buy it. 


Q. So wha was discussed? 

A. Well, we discussed it. And he said that he’d run them over and see 
what was in them for starters. And I agreed to that. Then we talked - 
- see what was in them, and we’d talk about it, and see what we’d do. 
That was the agreement. 


Q. Nothing else was discussed? 


A. Nothing else. There was no percentages. There was no dollars. 
There was nothing stated. 


Jensen later amplified this testimony as follows: 
Q. I want to clarify what the offer was. Your first offer -- 
A. The offer -- the first offer was, "If I" -- after I walked in there and 
we looked them over, I says, "If I stand the bad potatoes, you grade 
them over and use them." "Nope. We don’t do things that way." That’s 


what he told me. 


Q. So you were offering him all the shrink? 


A. I was offering him around the 20 percent. and, if he was going to 
go 50, I wasn’t going to offer it, because I knew it wasn’t there. 


As to the telephone conversation with Dick Root, Jensen’s deposition 
testimony was as follows: 


Q. So, in any event, you called Dick the next day; is that right? 


A. Right 
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. What did you tell Dick? 


. There was 20 percent in them. 


. Nope. I told him I'd work with him. 


. You told him you’d work with who? 


Q 
A 
Q. Did you tell Dick about your negotiations with Mr. Elliott? 
A 
Q 
A. 


Dick and him -- Elliott or whoever. 


It is certainly possible that a firm commitment was made by Jensen in 
Wisconsin to absorb all the labor and shrink associated with reworking the 
potatoes. It is also possible that this was the interpretation placed upon a 
conversation between Jensen and Elliott that actually fell short of any clear 
commitment by Jensen to undertake any such obligation. Respondent had the 
burden of proof on the issue. We conclude that, respondent did not meet that 
burden largely because of Jensen’s prompt written objection, quoted in finding 
of fact 10, to respondent’s attempt to reduce the alleged agreement to writing. 

The next issue concerns the effect to be given to the exculpatory language, 
quoted in finding of fact 3, that "the seller’s obligation . . . is fully discharged 
upon arrival of the product . . . at the designated destination," and that "seller 
makes. . .no other warranty except that such potatoes are of the grade 
specified. .. ." The Uniform Commercial Code section 2 - 316(2) provides in 
relevant part that ". . .to exclude or modify the implied warranty of 
merchantability or any part of it the language must mention merchantability 
and in case of a writing must be conspicuous. .. .". The language in the 
written contract, while conspicuous, does not mention merchantability. We 
conclude, therefore, that the warranty of merchantability was not excluded and 
remained fully applicable to the transactions which are the subject of this 
proceeding. Moreover, since the warranty of suitable shipping condition, 
made applicable by the Department’s regulations in f.o.b. sales,’ is an 


'The Regulations (7 C.F.R. § 46.43 (i)), in relevant part, define f.o.b. as meaning "that 
the produce quoted or sold is to be placed free on board the boat, car, or other agency of the 
through land transportation at shipping point, in suitable shipping condition ..., and that the 
buyer assumes all risk of damage and delay in transit not caused by the seller irrespective of how 

(continued...) 
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extension of the warranty of merchantability,” the suitable shipping condition 
warranty is also not excluded by the exculpatory language of the contract. 
Under the common law warranty of merchantability, there was generally 
no implied warranty that perishables would continue sound or merchantable 
for a definite period or any period after delivery to the carrier in a shipment 
contract. The suitable shipping condition warranty is based upon the 
warranty of merchantability, and upon a line of cases that extended protection 
to a buyer to contract destination, even in shipment contracts, where 
circumstances indicated that the buyer relied upon the seller to pick out such 
goods as would stand transportation.‘ However, under the concept of suitable 
shipping condition the warranty of merchantability is not simply made 
applicable at contract destination. Under the rule it is not enough that a 
commodity sold f.o.b., U.S. No. 1, actually be U.S. No. 1 at time of shipment. 
It must also be in such a condition at the time of shipment that it will make 
good delivery at contract destination. It is, of course, possible for a 
commodity that grades U.S. No. 1 at time of shipment, and is shipped under 
normal transportation service and conditions, to fail to make good delivery at 
destination due to age or other inherent defects which were not present, or 
were not present in sufficient degree to be cognizable by the federal inspector, 
at shipping point. Conversely, since the inherently perishable nature of 
commodities subject to the act dictates that a commodity cannot remain 
forever in the same condition, the application of the good delivery concept 
requires that we allow for a "normal" amount of deterioration. This means 
that it is entirely possible for a commodity sold f.o.b. under a U.S. grade 
description to fail, at destination, to meet the published tolerances of that 
grade, and thus fail to grade at destination, and nevertheless make good 


‘(...continued) 
the shipment is billed." Suitable shipping condition is defined (7 C.F.R. § 46.43(j)), in relevant 
part, as meaning, "that the commodity, at time of billing, is in a condition which, if the shipment 
is handled under normal transportation service and conditions, will assure delivery without 
abnormal deterioration at the contract destination agreed upon between the parties." 


"Lookout Mountain, et al. v. Consumer Produce Co., et al., 50 Agric. Dec. 960 (1991). 
5S. Williston, Williston on Sales, § 245 (3rd ed. 1948). 


‘S. Williston, supra note 3. 
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delivery This is true because under the f.o.b. terms the grade description 
applies only at shipping point, and the applicable warranty is only that the 
commodity thus, sold will reach contract destination without abnormal 
deterioration, not that it will meet the grade description at destination. If the 
latter result is desired, then the parties should effect a delivered sale rather 
than an f.o.b. sale. For all commodities other than lettuce (for which specific 
good delivery standards have been promulgated) what is “normal” or abnormal 
deterioration is judicially determined.° 

Since the rule by its express terms requires that the commodity shipped be 
in such a condition as “will assure delivery without abnormal deterioration at 
the contract destination," it is evident that, as respondent’s proof of 
deteriorated condition in the subject potatoes relates to a time greatly 
removed from time of delivery at contract destination, there has been no 
proof by respondent of any breach by complainant of the suitable shipping 
condition warranty.’ 

This does not, however, finally dispose of the issue as to complainant’s 
possible liability for the deterioration of the potatoes. In J. D. Bearden 
Produce Company v. Pat’s Produce Company, 12 Agric. Dec. 682 (1953), we 
held that the warranty of merchantability would extend so far as to reach the 
situation of the sale of green tomatoes, which arrived in apparent good 
condition, but which, due to an inherent field related disease, turned a 
mahogany color instead of ripening properly. The decision specifically refused 
to find a breach of the warranty of suitable shipping condition due to the good 
arrival of the tomatoes. While the decision should, in our opinion, more 
properly have been based upon a breach of the warranty of fitness for the 
particular purpose for which the goods were intended, namely, ripening for 


‘See Pinnacle Produce, Ltd. v. Produce Products, Inc., 46 Agric. Dec. 1155 (1987); G & 
S Produce v. Morris Produce, 31 Agric. Dec. 1167 (1972); Lake Fruit Co. v. Jackson, 18 Agric. Dec. 
140 (1959); and Haines Assn. v. Robinson & Gentile, 10 Agric. Dec. 968 (1951). 


*See Harvest Fresh Produce Inc. v. Clark-Ehre Produce Co., 39 Agric. Dec. 703 (1980). 


Inspections of perishable commodities are commonly held to have been too late when 
they are too remote in time from time of arrival to reflect condition on delivery. Joe Phillips, 
Inc. v. Anthony Abbate Fruit Distributors, 26 Agric. Dec. 760 (1967); Jackson Produce Co. v. 
Hyman Goldsamt & Co., 18 Agric. Dec. 910 (1959); D.L. Piazza Co. v. Stacy Distributing Co., 18 
Agric. Dec. 307 (1959); Vaughn-Griffin Packing Co. v. Thomas Aeozzo & Son, 17 Agric. Dec. 1035 
(1958). 
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sale after arrival, we have nevertheless followed the decision in the past, and 
have termed the breach one of the warranty of merchantability.* In a recent 
case involving tomatoes, where an employee of this Department had suggested 
that two inspections made following arrival might suggest the presence of an 
inherent defect, we offered the following observations: 


It must be remembered that the warranty of suitable shipping condition 
is an extension of the common law warranty of merchantability. The 
warranty of merchantability is applicable only at shipping point. The 
suitable shipping condition warranty allows us to look at the condition 
of perishables at contract destination and to conclude on the basis of 
their condition at destination whether there was a breach [when they 
were loaded at shipping point]. The question is always: were the 
perishables, at shipping point, in suitable condition for shipment to a 
specific destination? If no destination was specified in the contract the 
warranty does not apply because the seller is deemed to be giving a 
warranty only that the perishable goods will last so as to arrive at the 
agreed destination without abnormal deterioration. It is a given that 
perishables deteriorate. Under the warranty, we must consider whether 
the deterioration was normal in degree or abnormal. Thus, when we 
speak of "inherent" defects it must first be understood that there is a 
fundamental sense in which all perishables could be thought of as 
inherently defective. Furthermore, the warranty of suitable shipping 
condition takes us to a second level of inherent defect, i.e. to 
consideration of the question of whether there was abnormal 
deterioration. Admittedly, we have on rare occasions, gone to a third 
level of consideration of the question of inherent defect--the only level 
on which we use the term “inherent defect" as a special legal category. 
However, this has thus far been restricted to one situation only, namely, 
that of green tomatoes which arrive green, and in apparent good 
condition, but which fail, when set aside for ripening, to ripen properly. 


The first Federal inspection showed that the tomatoes made good 
delivery for tomatoes sold as U.S. No. 1. The second inspection, taken 
three days after the first and four days after arrival, showed a 
progression of the condition problems disclosed by the first inspection. 


"See Brown & Hill v. U.S. Fruit Co., 20 Agric. Dec. 891 (1961). 
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This was to be expected. The first inspection shows the presence of 
decay and other condition factors. But a very large proportion of all 
perishable produce has decay and condition problems, and the 
remaining proportion that does not have these problems very likely 
contains disease spores which can develop into these problems. Thus, 
the U. S. Grade Standards for every commodity allow a tolerance for 
such problems to be present and still meet the requirements of the 
grade. The tomatoes under discussion were not green on arrival, and 
the progression of defects shown by the second inspection was not 
analogous to the break down of apparently good green tomatoes during 
the ripening process due to an “inherent defect" undetectable at time of 
arrival and acceptance.’ 


In Hunts Point Tomato Co., Inc. v. Maryland Fresh Tomato Co., Inc., 47 Agric. 
Dec. 773 (1988), a purchaser of tomatoes who failed to give notice of an 
evident breach at time of arrival, but who did give notice six days later 
following federal inspections of the tomatoes which showed progressive decay, 
asserted an analogy with the Brown & Hill case. In finding against the 
purchaser, we made the following comments: 


The Brown & Hill case presented a very unusual situation in that a 
federal inspection showed the tomatoes to have been apparently perfect 
on arrival. Thus, the suitable shipping condition warranty applicable in 
F.O.B. sales was apparently fully satisfied. However, we found that the 
peculiar type of decay present in the tomatoes made the tomatoes 
inherently defective at time of sale. The Brown & Hill case is based 
upon the case of Bearden Produce Co. v. Pat’s Prod. Co., 12 Agric. Dec. 
682 (1953), where green tomatoes failed to properly ripen due to late 
blight rot. As that case makes clear, a breach was found on the basis 
of the implied warranty of merchantability applicable at shipping point, 
and a breach of such implied warranty was found due to the fact that 
tomatoes with the particular type of condition defect were incapable of 
ripening properly. We have been extremely cautious in applying the line 
of reasoning which underlies these two decisions due to the fact that 
practically all condition defects in produce can be attributed to diseases 
of field origin which are present in the produce when it is shipped, and 


*Lookout Mountain, et al. v. Consumer Produce Co., et al., 50 Agric. Dec. 960 (1991). 
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due to the fact that probably most of the produce shipped in this 
country has such disease spores present. The significant factor in these 
two cases in not the field origin of the problem, but rather the fact that 
the particular defect makes it inevitable that the produce will not ripen 
properly, together with the fact that the defect is undiscoverable until 
such time as the ripening process begins. 


In the present case, we not only have at issue a progressive disease which was 
known to be present in permissible amounts at time of shipment, namely dry 
Fusarium Tuber Rot, but more significantly, we have the presence of storage 
conditions, following arrival, which may well have contributed to the progress 
of the disease. Dr. William J. Hooker, a plant pathologist with extensive 
experience with potatoes, testified as an expert on behalf of complainant. Dr. 
Hooker pointed out that the fusarium fungus is ubiquitous in most soils, and 
that a major factor in whether it manifests itself by overt disease in the tuber 
is whether the potato is handled so as to prevent bruising. The subject 
potatoes could have been excessively bruised prior to loading, at time of 
loading, or at time of unloading. Lary Van Beek, who was present at the 
unloading of the potatoes gave the following testimony in relevant part: 


Q. What did you do with them? How did that work when you 
physically unloaded them? 


A. We just -- the semi backed in, we run a bin piler up the rear end, 
put a shoot on and run it out into the piler and put them on air culverts. 
. How did they look? Do you have any memory today? 
. Well, it was dark in there. We used a flashlight to unload them. 
. Excuse me, you used a flashlight to unload them? 
. That’s what I used for a light in there. 
. In the barn? 


. In the building, yeah. 
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Q. Why is that? 


A. I don’t want any light in there to create sprouting or anything like 
that. We keep them in a dark atmosphere; that’s the way we store 
them. 


Q. Did these 13 truckloads come in at varying times during the day? 
A. Majority of them at night, 10 o’clock, midnight. 


Q. Would it be fair to say that you don’t have any present memory 
sitting here today as to how they looked when they arrived? 


A. Yeah, that would be a good answer. There was a light in the back 
of the truck so they could see inside to unload them but -- 


Other testimony indicated that it was very important during loading or 
unloading that the potatoes not be allowed to drop more than about a foot. 
It is difficult to see how one could be sure that an excessive drop was not 
taking place during unloading in the dark. As an aside, we note that other 
competent testimony established that Van Beek’s concern over possible 
sprouting because of exposure to light was erroneously based. 

Dr. Hooker also testified that improper storage conditions can contribute 
to the progression of Fusarium rot and associated diseases. One practice 
recommended by Dr. Hooker was storing the potatoes in a pile that is level 
on top rather than conical in shape, in order that air flow through the 
potatoes might be more uniform: 


Q. Would it be fair to say, sir, that every time you handle potatoes, 
from the time they are dug up to the time their seed is planted again, 
the goal is not to drop them any further, and handle them as 
infrequently as possible? 


A. That’s correct. 
Q. Okay. 


A. And avoid bruising at all costs. 
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Q. Alright 


A. Then, when they go into the pile, they usually -- the piler is 
operated by an individual who distributes the potatoes over the pile, 
and, hopefully, comes up with a reasonably uniformly deep pile of 
potatoes. 


Q. Okay. Let’s talk about that, then. There were some discussions this 
morning about the desirability of having a pile of potatoes being stored - 
- either over the winter, or I assume, even from delivery prior to 
replanting at the ultimate destination -- so as to avoid some sort of a 
problem caused by peaks. What, sir, based on your knowledge and your 
study and your experience, what is the significance of a level pile versus 
a cone-shaped or a conically shaped pile? 


A. The level pile, first of all, will provide uniform pressure on the 
bottom layers of the potatoes, so that the bottom layers of the potatoes 
are not unduly crushed by the weight of the potatoes above. 


Q. Okay. 


A. That would be number one. Number two, the air movement 
through the pile is influenced, to a great extent, by the accumulation of 
resistance as that air moves around between the potato tubers. The 
deeper the pile, the more internal resistance is present. If the pile is 
conical or uneven, then the air goes through the pile in the least 
resistance. A conical pile will -- if you have a duct or culvert here. 


Q. Underneath. 

A. Yes, underneath. 

Q. Okay. Underneath. 

A. Or a duct, whether it is a culvert or a duct, it doesn’t really matter. 


The air will go through the tuber layers in the shortest distance possible. 
So, if it is a conical pile, the air comes out about like this. 


Q. The sides of the pyramid would allow the air to escape before it got 
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to the top of the point? 
A. Usually, yes. 


The federal inspection, as well as testimony from observers, established that 
the potatoes were stored in a conical shaped pile. 

It was also evident from testimony adduced by the parties, that if problems 
had been discovered in the stored potatoes at an early stage, certain steps, 
such as a prompt reworking of the potatoes, and the scheduling of earlier 
planting, might have been taken to minimize such problems. However, it is 
evident that monitoring of the condition of the potatoes while in the storage 
of respondent’s customer was minimal. Van Beek, who was in charge of such 
monitoring, testified as follows: 


Q. Did you have occasion to go back into the storage facility and 
inspect the potatoes at any time? 


A. I went in there about every four days and just visually looked at 
them. 


Q. And was this during the daytime? 
A. Yes. 

Q. Was there any light in the building? 
A. No. I just carried a flashlight. 


Q. Did you take any samples of the potatoes at that time? 


A. I picked them up and looked at them, just the ones that were laying 
on the outside edge. 


Q. I think you indicated earlier you also would smell the air? 
A. Yes, smell the air. 


Q. To see if any potatoes were rotting or having some other type of 
problems, is that correct? 
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A. Yes. 


Q. And did you note any problem during those periods of time that you 
went in and inspected the potatoes? 


A. No. 


All of the above factors demonstrate to us that the situation which 
prevailed relative to the potatoes which were the subject of Count I was not 
analogous to that in the Bearden and Brown & Hill cases. It is entirely 
possible that conditions prevailing after the potatoes arrived at the place of 
storage of respondent’s customer were the substantial cause of the 
deterioration in the potatoes. In two previous cases, we have specifically held 
that dry type Fusarium Tuber Rot can develop progressively, and that 
inspections taken a week or more after arrival could not be used to show 
condition at time of arrival.’ Since respondent’s customer accepted the 
subject potatoes, and respondent has not shown a breach of contract on the 
part of complainant, respondent is liable for the full purchase price of the 
potatoes, less $6,000.00 already paid, or $60,549.60. 


Count II 


The load of potatoes which is the subject of Count II was federally 
inspected at shipping point on February 1, 1988, and found to grade U.S. No. 
1. The same potatoes were again federally inspected the following day, while 
on the truck, at the place of business of respondent’s customer in the Chicago 
vicinity, and again found to grade U.S. No. 1. We have found that respondent, 
following such inspection, and without disclosing such inspection to 
complainant, secured complainant’s agreement to the potatoes being sent to 
Ell-Pine on the grounds that the potatoes had a problem that prevented 
respondent’s customer from reselling such potatoes. We see no reason on the 
basis of the record to conclude that the agreement by complainant to allow 
the potatoes to go to Ell-Pine for repacking contemplated any change of the 
“open" price contract to a consignment agreement. The Inspector who looked 


Dan R. Dodds, d/b/a Kunz and Dodds Farms, a/t/a Pelican’s Pride Produce v. Pelican’s 
Pride Potatoes, Inc., 48 Agric. Dec. 682 (1989); Michael-Swanson-Brady of Moorhead, Inc. v. L. 
Yukon and Sons Produce Co., 20 Agric. Dec. 110 (1961). 
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at the potatoes in Wisconsin, but who did not issue an inspection certificate, 
testified that the potatoes contained mostly mechanical damage. Since two 
separate federal inspections had already failed to note such damage, we can 
only conclude that such damage resulted from transit conditions, and under 
the terms of the f.o.b. sale such problems would be the responsibility of 
respondent. Since the potatoes were sold "open", respondent is liable for the 
reasonable value of the potatoes. Complainant has alleged that the reasonable 
value of the potatoes was $7.50 per cwt. U.S. No. 1, size A, Burbanks were 
selling in Chicago at the time for 8.00 to 8.50 per cwt., and we conclude that 
the price assigned to the subject potatoes by complainant was reasonable. We 
conclude that respondent is liable to complainant for the amount of $3,375.00 
for these potatoes. 


Count III 


The potatoes which are the subject of Count III were shipped from a point 
in Michigan to another point in Michigan. There is no evidence that such 
potatoes were involved in interstate commerce or that it was contemplated 
that they would be shipped in interstate commerce. We, therefore, conclude 
that we do not have jurisdiction to make any award in connection with these 


potatoes.” 


Count IV 


We have concluded as a matter of fact, largely due to the confirmation 
issued by respondent on March 30, 1988, stating that "Lawrence told Al Miller 
he has full protection,” that complainant granted full protection as to the first 
load of potatoes which is the subject of Count IV. Respondent’s invoice to 
Seaway, was returned by Seaway to respondent with the notation that payment 
in the amount of $1,420.00 was being made in accord with the protection 
agreement. Presumably this amount was passed along to complainant from 


"Chester Ruter v. C. H. Robinson Company and Sol Sieff Produce Company, 44 Agric. Dec. 
2135 (1985); Mendelson-Zeller Co. v. Pyramid Produce, 36 Agric. Dec. 941 (1977); Wide World of 
Foods v. Trinity Valley Foods Co., 34 Agric. Dec. 423 (1975); P. C. Kellam v. Virginia Tomato 
Corporation, 29 Agric. Dec. 835 (1970); S. Water Mkt. Credit v. Treasure Island Foods and/or Ben 
Klein, 28 Agric. Dec. 1168 (1969); Miller Farms & Orchards v. C.B. Overby, 26 Agric. Dec. 299 
(1967); Conway, Inc. v. Ben F. Line, 16 Agric. Dec. 387 (1957); E. S. Harper Co. v. B. Osborne, 
8 Agric. Dec. 1027 (1949). 
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respondent. It has been stipulated by the parties that payment on the two 
loads together has been made in the total amount of $2,494.20. The amount 
due on the second load, at the contract price of $5.25 per cwt. was $1,470.00. 
The total amount which should have been paid was therefore $2,890.00. 
There remains due, therefore, from respondent to complainant, the sum of 
$395.80 on these two loads of potatoes. 


Count V 


The potatoes which are the subject of Count V were shipped from a point 
in Michigan to another point in Michigan. There is no evidence that such 
potatoes were involved in interstate commerce or that it was contemplated 
that they would be shipped in interstate commerce. We, therefore, conclude 
that we do not have jurisdiction to make any award in connection with these 
potatoes.’ 


Count VI 


The potatoes which are the subject of Count VI were shipped from a point 
in Michigan to another point in Michigan. There is no evidence that such 


potatoes were involved in interstate commerce or that it was contemplated 
that they would be shipped in interstate commerce. We, therefore, conclude 
that we do not have jurisdiction to make any award in connection with these 
potatoes.” 


*** * 


The total of the amounts which we have found to be due and owing from 
respondent to complainant is $64,320.40. Respondent’s failure to pay 
complainant this amount is a violation of section 2 of the Act for which 
reparation should be awarded to complainant with interest. 

The Act provides that the "Secretary shall order any commission merchant, 
dealer, or broker who is the loosing party to pay the prevailing party , as 
reparation, reasonable fees and expenses incurred in connection with any 


See cases cited at footnote 11 


See cases cited at footnote 11 
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wl4 


. . . [oral] hearing. 
Act, require that: 


The Rules of Practice, promulgated pursuant to the 


Prior to the close of the hearing, or within 20 days thereafter, each 
party may file with the examiner a claim for the award of the fees and 
expenses which he incurred in connection with the oral hearing. No 
award of fees and expenses to the prevailing party and against the losing 
party shall be made unless a claim therefor has been filed, and failure 
to file a claim within the time allowed shall constitute a waiver 
thereof.’ 


The Rules further provide: 


A claim for fees and expenses shall be in the form of a written 
itemized statement of the fees and expenses claimed, which shall include 
an explanation of how each item was computed, to which there shall be 
attached an affidavit, made by the party or his authorized attorney or 
agent having knowledge of the facts, that each such item is correct and 
has been necessarily incurred in connection with the oral hearing in the 
proceeding and that the services for which fees are claimed were 


actually and necessarily performed.’* 


Complainant is clearly the prevailing party in this proceeding. At the close of 
the oral hearing, the presiding officer ruled that the record should be held 
open for the limited purpose of taking a deposition of James Huston. Such 
deposition was taken on April 23, 1990. The Presiding Officer also ruled at 
the hearing that briefs and claims for fees and expenses must be filed within 
60 days of receipt of the Huston deposition. This deadline was later extended 
a number of times until a final deadline of May 3, 1991, was set. Both parties 
briefs were stamped in by the Hearing clerk’s office on May 8, 1991, after this 
deadline had passed. The brief filed by complainant’s attorney contained the 
following sentence: “The Jensens, because of Huston’s failure to pay for the 


“7 U.S.C. § 499g(a). 
7 CFR. §$47.19(4)(1). 


7 CFR. § 47.19(d)(3). 
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potatoes represented by the six (6) counts in the instant complaint, have 
incurred attorney fees and costs in the amount of $47,118.31.". Respondent 
filed an objection to complainant’s claim for fees and expenses on May 13, 
1991, calling our attention to the fact that complainant’s one sentence 
unverified claim did not meet the requirements of the Rules of Practice. 
Complainant then filed, on May 21, 1991, a detailed verified claim for fees and 
expenses. 

Under the applicable provisions of the Rules of Practice complainant’s 
claim must be disallowed. Filing within the time provided by the Rules, as 
extended for good cause, is mandatory.” Furthermore, it is also mandatory 
that the procedural rules requiring a detailed explanation of how each item 
was computed be followed, and that the accompanying affidavit be 
submitted.” 


Order 


Within 30 days from the date of this Order, respondent shall pay to 
complainant, as reparation, $64,320.40 with interest thereon, at the rate of 
13% per annum from May 1, 1988, until paid. 

Copies of this order shall be served upon the parties. 


BONANZA FARMS, INC., a/t/a BONANZA PACKING CO. v. TOM LANGE 
COMPANY, INC., and/or WM. ROSENSTEIN & SONS CO. 

PACA Docket No. R-90-314. 

Decision and Order issued May 11, 1992. 


Assignment of lot numbers - Distinction between "open" sale and consignment. 


A truck load of lettuce was sold by complainant to respondent Lange for a price; load failed to 
make good delivery on arrival at original destination and was then rejected by Lange’s customer 
to respondent Lange. Lange did not reject to complainant, but agreed with complainant that 


"Brown & Hill Tomato Shippers, Inc. v. Superior Shippers Assoc., Inc. and/or Jake Moesh, 
32 Agric. Dec. 503 (1973). 


Wileman Bros. & Elliott, Inc. v. E. Armata Auction Sales Corp., 32 Agric. Dec. 927 
(1973); Coachella-Imperial Distributors v. E. Armata, Inc. and/or E. Armata Auction Sales Corp., 
32 Agric. Dec. 909 (1973). 
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lettuce should be sent to respondent Rosenstein on an “open" basis. Although, Rosenstein 
purchased the load from Lange on an “open” basis, which entails no duty to assign lot numbers 
in connection with its resales, Rosenstein neglected to account accurately at its own risk, and in 
rendering an accounting, had an obligation to assign lot numbers or other distinguishing mark 
or description upon the disputed load. Goods handled on consignment were distinguished from 
goods sold on an “open” basis. It was found that there was no privity of contract between 
complainant and Rosenstein. Complainant was found to have acquiesced in the "open" sale to 
Rosenstein and to be entitled to a reasonable price from Lange. 


George S. Whitten, Presiding Officer. 

Thomas Oliveri, Newport Beach, CA, for Complainant. 
Respondents, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $3,375.98 in connection with a transaction in interstate commerce 
involving a truckload of lettuce. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondents which filed answers thereto, denying liability to complainant. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and therefore the shortened method of procedure provided in the Rules of 
Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn statements. 
Complainant did not file an opening statement. Respondent, Tom Lange 
Company, Inc., filed an answering statement, and complainant filed a 
statement in reply. 


Findings of Fact 


1. Complainant, Bonanza Farms, Inc., is a corporation also trading as 
Bonanza Packing Co., whose address is P. O. Box 1811, El Centro, California. 
2. Respondent, Tom Lange Company, Inc., hereinafter referred to as 
Lange, is a corporation whose address is 2031 Penn Avenue, Suite 202, 
Pittsburgh, Pennsylvania. At the time of the transaction involved herein, this 
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respondent was licensed under the Act. 

3. Respondent, Wm. Rosenstein & Sons Co., hereinafter referred to as 
Rosenstein, is a corporation whose address is 950 N. Keyser Avenue, 
Scranton, Pennsylvania. At the time of the transaction involved herein, this 
respondent was licensed under the Act. 

4. On or about December 18, 1987, complainant sold to respondent Lange 
one truckload of no grade lettuce consisting of 900 cartons of size 24’s, at 
$16.65 per carton, plus $22.50 for a temperature recorder, or $15,007.50 f.0.b., 
with the understanding that "good delivery standards apply excluding bruising 
and/or discoloration following bruising," and the further provision that "DUE 
TO WIDE FREEZING DAMAGE GOOD DELIVERY APPLIES TO THIS 
SALE EXCEPT FOR BLISTERING OR PEELING OR RUSTY BROWN 
DISCOLORATION." 

5. Lange had the lettuce shipped to its customer, T. F. Scheehle, in 
Martins Ferry, Ohio, who rejected the lettuce to Lange. At the request of 
Lange the lettuce was federally inspected on December 22, 1987, at 1:00 p.m. 
at the place of business of T. Schechle, with the following results in relevant 
part: 


TRAILER LIC-.; Illinois 268 


Condition of Equipment: Doors Closed. Temperature controls in 
operation. 


Products Inspected: LETTUCE (Iceberg type) in cartons printed 
“Bonanza Brand, 2 doz. Heads, Bonanza Packing Company, El Centro, 
CA..". 


Applicant states 900 cartons. 


Condition of Load: Through crosswise upright load; 4 to 7 rows, 6 
layers. 


Condition of Pack: Fairly tight to tight in layers. 


Temperature of Product: DOORWAY: top 34°F. Bottom: 35°F 
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Condition: Mostly fresh and crisp. WRAPPER LEAVES: Average 3% 
damaged by leaves turning yellow. No decay. HEAD LEAVES: From 
4 to 11 heads per carton, average 34% damaged by peeling and 
feathering following field freezing; 2 to 6 heads in most cartons, some 
none, average 13% damaged including 10% seriously damaged by 
Tipburn. Average 1% decay. 


Remarks: Inspection and certificate restricted to product and lading in 
3 upper layers of load. Load shipped under PO #1585 


6. Following the inspection, Lange’s salesman, Marty Mantia, called 
complainant’s salesman, Rodney Van Bebber, and informed him of the 
rejection to Lange and of the inspection. It was then agreed that Lange 
should convey the lettuce to respondent Rosenstein in Pittsburgh on an open 
basis for Lange’s account, and subsequently remit to complainant following the 
resale of the lettuce by Rosenstein. 

7. On December 22, 1987, Lange issued a "TROUBLE REPORT" to the 
parties which described the shipment and the inspection, and further stated 
as follows: 


Stipulations: Receiver rejected load & per Rodney & Marty, the truck 
was sent to Rosenstein in Scranton to work open. 


Shipper Agrees To: Let Rosenstein handle open & settle A.S.A.P. 
Also wants copy of Federal ASAP. 


On the same day Lange also issued an invoice to Rosenstein which stated in 
relevant part as follows: 


One Truckload CA. Lettuce -Quoted 42-45 # Before Cooling 


ATP: 
900 "Bonanza" Label @ [UNIT PRICE] O/B DLVD. 


+ TNT # 42498 @ 22.50 


Load was Kicked in Martins Ferry, Ohio & Will Be Handled OPEN For 
My Account. 
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Thanks, Jay! 


BROKER__/s/ Marty 


8. Rosenstein faxed Lange an accounting on January 6, 1988, as follows: 
$15.00 1200 
$10.00 400 
$ 9.00 4860 


$ 5.30 
7732 


8.59 
—1D% 
1.29 
—35 
1.64 8.59 


1.64 
6.95 Deld 


Lange then, on January 8, 1988, invoiced Rosenstein at $6.95 delivered. On 
March 11, 1988, Lange sent complainant the following accounting: 


Customer Remitted: $6278.50 
Less freight 900 @ 3.00/box 2700.00 
Less my selling charge 900 @ .20¢ 180.00 
Less Inspection $72.06 

Net Return $3326.44 


9. A personal investigation of the books of respondent Rosenstein was 
made by an employee of this Department between December 12, and 16, 
1988, at respondent’s place of business in Scranton, Pennsylvania. The report 
of such investigation stated in relevant part as follows: 


Respondent’s records showed that the trucklot in question was received 
on December 23, 1987, It (sic) containing 900 cartons of 24 size 
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“Bonanza” label Iceberg lettuce. File number, 33085, was assigned by 
respondent. Mr. Rosenstein indicated that his business was closed for 
the Christmas holiday at noon on Thursday, December 24, 1987 and did 
not re-open for business until Monday, December 28, 1987. 


The investigation revealed that respondent failed to show the lot 
number assigned to this shipment on any sales tickets relating to this lot 
and that it had on hand nine additional lots of competing lettuce during 
the period of time complainant’s product was being sold. However, it 
was discovered that respondent did identify three sales of complainant’s 
product by brand. No further identification was discovered and as a 
result, all sales of lettuce sold by respondent from December 23 through 
30, 1987, were included in the audit. An average selling price was 
computed and multiplied by the number of packages present in 
complainant’s shipment to derive a gross sales figure for the lot in 
dispute. Set forth on the following page is a comparison of respondent’s 
accounting and the account of sale prepared as a result of the audit. 


Respondent’s account of Sale 


Tom Lange Co. Invoice No. 17-15-1585 
900 ctn 24 size "Bonanza" Iceburg Lettuce 
80 @ $15.00 $1,200.00 
4 @ 10.00 400.00 
54400 @ 9.00 4,860.00 
240 06=6@ 5.30 1,272.00 


Audit Account of Sale 


5.30 

9.00 
10.00 
12.75 
15.00 
16.00 
17.00 
18.00 
18.50 
19.50 


DOH QOHHHOHOHOSD 
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20.00 6,120.00 
22.00 2,090.00 
24.00 120.00 
25.00 25.00 
ctns Gross Sales $21,567.50 


The double underlined "5" in the constructed accounting above should be a 
"2." However, this mistake did not affect the total of $21,567.50. The 
constructed accounting showed an average sale price of $13.055, and resultant 
adjusted gross sales (900 x $13.055) of $11,749.50. Deductions for commission 
in the amount of 15%, or $1,762.43, and handling at $.35 per ctn., or $315.00, 
were allowed, for net constructed proceeds of $9,654.48. The investigator 
concluded that, after deducting the $6,278.50 already paid by Rosenstein to 
Lange, a balance of $3,375.98 was in dispute. 

10. An informal complaint was filed on April 20, 1988, which was within 
nine months after the cause of action alleged herein accrued. 


Conclusions 


Complainant alleges that following the rejection by Lange’s customer in 
Ohio, and upon advice of such rejection by Lange, it was mutually agreed 
between complainant and Lange that the lettuce “would be handled for the 
account of complainant by respondent, Wm. Rosenstein & Sons Co 
Complainant characterizes this as an agreement to the lettuce being handled 
on a consignment basis. However, the record clearly shows that complainant, 
Lange, and Rosenstein did not agree to the lettuce being handled on 
consignment, but rather to a sale of the lettuce on an open basis by Lange to 
Rosenstein. This is in accord with the explicit statement of Lange’s 
"TROUBLE REPORT," issued December 22, which states that "per Rodney 
(of complainant) and Marty (of Lange)" the load was being "sent to 
Rosenstein in Scranton to work open,” and that "Shipper Agrees To: Let 
Rosenstein handle open & settle A.S.A.P...." This trouble report was never 
objected to by complainant, and we take it as reflecting the agreement 
between the parties. In addition, the invoice issued by Lange on the same 
day, and signed by its employee Marty, states ". . .Will be handled OPEN For 
My Account." 

Complainant appears to be afflicted with the misconception that 
"consignment" and “open" are the same thing. They are not. The Uniform 
Commercial Code provides in relevant part as follows: 
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§ 2-305(1) Open Price Term 


(1) The parties if they so intend can conclude a contract for sale even 
though the price is not settled. In such a case, the price is a reasonable 
price at the time for delivery if 

(a) nothing is said as to price; or 

(b) the price is left to be agreed by the parties and they fail to 
agree; or 

(c) the price is to be fixed in terms of some agreed market or other 
standard as set or recorded by a third person or agency and it is not so 
set or recorded. 


The UCC, therefore, clearly stands for the proposition that an "open" contract 
is a sale. The term “open" is a generic term used to describe a sale without 
a price being agreed to when the contract is first made. Other terms such as 
“price after sale," “price arrival," "deferred billing," and “price after" fall within 
the general category “open.” In some cases, these latter terms are more 
specific than the broad term “open.” For instance, the term "price arrival" 
means that the parties to the sale are expected to agree upon a price upon 
arrival of the produce at the customer’s destination, with sufficient time being 
permitted for inspection. The term “price after sale" usually contemplates the 
parties agreeing to a price following the prompt resale of the produce. All 
these terms are, however, "open" terms, and therefore entail a sale of the 
produce. Such a sale is either f.o.b., delivered, or some variation thereof, in 
accordance with the agreement of the parties. If the parties do not specify 
f.o.b. or delivered then the Department assumes that the sale is f.0.b.! The 
purchaser of produce on an “open” basis has all the benefits of the normal sale 
warranties, and may reject, or accept and claim damages, if the seller breaches 
the contract. Such a purchaser also is liable for a "reasonable" price if the 
parties fail to agree on a price. In the absence of an agreement, the price is 
usually determined by reference to Market News Service reports. 

A consignment, however, is not a sale. A consignment agreement creates 
an agency relationship between the consignor and consignee, with the produce 
remaining the property of the consignor, and after the sale of the produce by 
the consignee, the monetary proceeds of such sale are also considered the 
property of the consignor. There are no sale warranties, and no right to 


‘Hunts Point Tomato Co. v. S & K Farms, 42 Agric. Dec. 1224 (1983). 
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damages if the produce arrives in poor condition. There is also generally no 
right to reject consigned produce.’ Moreover, the consignor is not entitled, 
at least in the same sense as a seller in an “open” contract, to a "reasonable" 
price. By this we mean that the proceeds of a consignment will not be 
measured absolutely against market reports. Rather, we consider the 
consignor to have knowingly picked its agent, and that it must, therefore, bear 
the risk of its agent not having done a good job in regard to sales. Only 
where the sales on consignment are so out of line with the market as to 
indicate fraud or gross negligence will we find a violation of the agency 
agreement and award damages to a consignor purely on the basis of such 
discrepancy.’ 

In addition to the above distinctions between an “open" sale and a 
consignment agreement there is one other that merits our attention here. 
Since an "open" sale is a sale, there is, strictly speaking, no requirement that 
the purchaser of goods on an “open” basis assign lot numbers so as to 
distinguish between the resale of the goods subject to the "open" sale, and 
other similar goods on hand. A party buying "open" should, however, be very 
hesitant to rely on the preceding sentence for very practical reasons. First, it 
should be noted that it will frequently turn out to have been very much to a 
buyer’s advantage to have assigned lot numbers to produce sold "open," since, 
in determining a reasonable price after the parties default in agreeing on a 
price, there are a number of circumstances where we will give great weight to 
a proper accounting of the resale of the produce sold “open.” Second, as will 


*See Cal/Mex Distributors, Inc. v. Tom Lange Company, Inc., 46 Agric. Dec. 1113 (1987). 


°See Lavern Co-operative Citrus Ass'n v. Mendelson-Zeller Co., Inc., 46 Agric. Dec. 1673 
(1987), where we said: "Market circumstances vary widely from time to time and place to place. 
In addition, perishable commodities can be merchantable and still vary over a wide range as to 
quality and as to desirability on a given market dependent on many varying characteristics of 
such produce. [The consignee] was a company chosen by complainant to act as complainant’s 
agent. ... We are very reluctant to subject the performance of complainant’s agent to the 
scrutiny of our hindsight." See also Southhampton Prod. Dist’rs v. D.C. Flores & Co., 19 Agric. 
Dec. 893 (1960); Monarch Produce v. Pearl, 15 Agric. Dec. 1250 (1956); Haven Citrus Sales v. 
Dietz & Co., 15 Agric. Dec. 1091 (1956); PACA Docket 5512, 11 Agric. Dec. 388 (1952). 


“See M. Offutt Co., Inc. v. Caruso Produce, Inc., 49 Agric. Dec. 596 (1990) which involved 

a number of price after sale transactions where the shipper contended for the use of market 
price in determining how much the receiver should pay, but failed to supply relevant market 
(continued...) 
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appear below, if a party buying “open” intends to render an accounting as a 
basis for arriving at an agreement as to price with the seller then lot numbers 
must be assigned, or the receiver must use some method of identifying the 
disputed produces in accounting. 

In this case, Rosenstein bought “open,” and therefore was not required to 
assign lot numbers. However, subsequent to buying “open" Rosenstein 
rendered an accounting (and denominated it as such) to Lange. The 
rendering of an accounting implies that records have been kept such as would 
enable an accurate accounting to be rendered. That is, that records must be 
kept in such a way that the commodity which is the subject of dispute may be 
identified and distinguished from other lots or shipments of the same 
commodity. The personal report of investigation done by the Department’s 
investigator shows that such records were not kept, in that neither lot numbers 
nor any other distinguishing characteristic was detailed by respondent. 

It is evident that the lettuce was rejected by Lange’s original customer to 
Lange. However, there is no indication in the record that there was a 
rejection of the lettuce by Lange to complainant. Indeed, the indication from 
Lange’s invoice which stated “Will Be Handled OPEN For My Account" is 
that the parties understood that the lettuce belonged to Lange. We see no 
privity of contract between complainant and Rosenstein, and no basis for any 
award of reparation to complainant from such party. 

These points must nevertheless be considered in light of the fact that Lange 
secured complainant’s approval of the lettuce being sold to Rosenstein on an 
“open” basis. The implication of this fact is that complainant consented to 
receiving the fruit of the "open" sale as its compensation for the lettuce, and 
complainant’s subsequent actions confirm this interpretation. We conclude, 
therefore, that as Lange was entitled only to a reasonable price as a result of 
the "open" sale to Rosenstein, complainant is entitled to a reasonable price for 
the lettuce from Lange. 


“(...continued) 

quotations. The receiver's resales were used as “the best evidence of the reasonable value ... at 
time of delivery." Due to unusual circumstances no relevant market quotations were available, 
but the decision indicates that even where such quotations are available the results of a prompt 
and proper resale should be given consideration, i.e., they should be looked at, and if 
circumstances indicate that use of such results would enable us to arrive at a more accurate 
figure, they should be factored in. One situation which would render such results especially 
useful, even in the presence of relevant market reports, would be where the produce arrived in 
poor condition. 
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The normal way of determining reasonable price, as stated earlier, is by 
reference to relevant Market News Service reports. Where produce is 
damaged, as here, we would normally use the results of a prompt and proper 
resale of the goods as the best evidence of their reasonable value in 
preference to market reports since such reports usually cover only product of 
fair average quality. However, we are precluded from using the results of 
Rosenstein’s resale due to Rosenstein’s failure to assign lot numbers so as to 
distinguish sales of the subject lettuce from sales of other lots of lettuce on 
hand at the same time. We could use the constructed audit accounting, but 
such accounting is merely an averaging of all sales of lettuce during the period 
in question. In our opinion it is better that we use relevant market quotations, 
and deduct from such quotations a percentage based on the percentage of 
defects present in the lettuce in excess of what would be allowed for good 
delivery, as shown by the federal inspection made in Ohio on December 22, 
1987. 

The good delivery standards for lettuce sold without reference as to grade 
allow a maximum of 15 percent condition defects. The inspection of the 
lettuce in Ohio showed that the subject lettuce contained a total of 48 percent 
condition defects. Accordingly, we will reduce the applicable market 
quotation by 33 percent. Applicable Market News Service reports for 
December 24, and 28, and 29, 1987, show that the average price for size 24 
lettuce in Philadelphia was $14.50 per carton. Deducting 33 percent from this 
figure, or $4.79, leaves $9.71 as the constructed reasonable value of the 
lettuce. The 900 cartons therefore had a reasonable value of $8,739.00. From 
this amount we will allow the deduction of a reasonable commission‘ of 15 
percent, or $1,310.85, for a net amount of $7,428.15. Lange paid freight and 
an inspection fee in the total amount of $2,772.06, which leaves a balance of 
$4,656.09. Lange has already paid complainant $3,326.44, which leaves a 
balance still due of $1,329.65. Respondent Lange’s failure to pay complainant 
this amount is a violation of section 2 of the Act for which reparation should 
be awarded to complainant with interest. 


7 CER. § 46.44(2). 


*See M. Offutt Co., Inc. v. Caruso Produce, Inc., 49 Agric. Dec. 596 at 607 (1990). 
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Order 


Within 30 days from the date of this Order, respondent Tom Lange 
Company, Inc. shall pay to complainant, as reparation, $1,329.65 with interest 
thereon, at the rate of 13% per annum from February 1, 1988, until paid. 

The complaint as against respondent Wm. Rosenstein & Sons Co. is 
dismissed. 

Copies of this order shall be served upon the parties. 


G.D.LC., INC. d/b/a GROWERS DISTRIBUTORS INTERNATIONAL 
CORPORATION v. MISTY SHORES TRADING, INC. d/b/a SUNBURST, 
LTD. 

PACA Docket No. R-91-076. 

Decision and Order issued May 11, 1992. 


Purchase after inspection - Evidence - Negative inference - Temperature tapes. 


Several loads of melons were sold f.o.b. shipping point in Arizona, for shipment by sea to a 
contract destination in Japan, and 30-day temperature tapes were placed on board at shipping 
point and included in the contract price. The melons were accepted on arrival in Japan. It was 
found that although respondent’s president was present at shipping point at time of shipment, 
she only looked at the general run of melons and did not inspect the specific melons shipped, 
and therefore there was no purchase after inspection. It was stated to be significant that the 
parties did not use the actual term “purchase after inspection" in their contract. It was also 
found that since respondent accepted the melons, it had the burden of proving that 
transportation services and conditions were normal in order for the suitable shipping condition 
warranty to apply, that Japanese government inspections were in some cases made too long after 
arrival to show condition on arrival, and that due to respondent’s failure to submit temperature 


tapes in evidence respondent had failed to prove that transportation services and conditions were 
normal. 


George S. Whitten, Presiding Officer. 

Bruce L. Dusenberry, Tucson, AZ, for Complainant. 

Joseph Choate, Jr., Los Angeles, CA, for Respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
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Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $44,784.00 in connection with transactions in interstate and foreign 
commerce involving nine truck loads of melons. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto, denying liability to complainant, and 
asserting a counterclaim in the amount of $63,936.00 arising out of the same 
transactions. Complainant filed a reply to the counterclaim denying any 
liability thereunder. 

The amounts claimed in the formal complaint and counterclaim exceed 
$15,000.00, however, the parties have waived oral hearing, and therefore the 
shortened method of procedure provided in the Rules of Practice (7 C.F.R. 
§ 47.20) is applicable. Pursuant to this procedure, the verified pleadings of 
the parties are considered a part of the evidence, in the case as is the 
Department’s report of investigation. In addition, the parties were given an 
opportunity to file evidence in the form of sworn statements. Complainant 
filed an opening statement, respondent filed an answering statement, and 
complainant filed a statement in reply. Complainant also filed a brief. 


Findings of Fact 


1. Complainant is a corporation, G.D.I.C., Inc., doing business as Growers 
Distributing International Corporation, whose address is P. O. Box 1230, 
Selma, California. 

2. Respondent is a corporation, Misty Shores Trading, Inc., doing business 
as Sunburst Ltd., whose address is P.O. Box 1935, Woodland, California. At 
the time of the transactions involved herein, respondent was licensed under 
the Act. 

3. On or about November 10, 1989, complainant sold to respondent under 
its invoice No. 54-05199, one truck load of honeydew melons previously 
received by complainant from Mexico. The truck contained 594 size 6 at 
$9.75, and 594 size 5 at $9.75, plus a 30 day Ryan temperature recorder for 
$30.00, or a total for the load of $11,613.00, f.o.b. The load was shipped on 
the same day from Nogales, Arizona, to Long Beach, California for export on 
the Mosk Alligator Glory, with a contract destination of Tokyo, Japan. These 
melons were accepted by respondent upon arrival in Japan. 

4. On or about November 10, 1989, complainant sold to respondent under 
its invoice No. 54-05200, one truck load of honeydew melons previously 
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received by complainant from Mexico. The truck contained 594 size 6 at 
$9.75, and 594 size 5 at $9.75, plus a 30 day Ryan temperature recorder for 
$30.00, or a total for the load of $11,613.00, f.o.b. The load was shipped on 
the same day from Nogales, Arizona, to Long Beach, California for export on 
the Mosk Alligator Glory, with a contract destination of Tokyo, Japan. These 
melons were accepted by respondent upon arrival in Japan. 

5. On or about November 13, 1989, complainant sold to respondent under 
its invoice No. 54-05228, one truck load of honeydew melons previously 
received by complainant from Mexico. The truck contained 864 size 6 at 
$9.75, and 216 size 5 at $9.75, plus a 30 day Ryan temperature recorder for 
$30.00, or a total for the load of $10,560.00, f.0.b. The load was shipped on 
the same day from Nogales, Arizona, to Long Beach, California for export on 
the Sealand Defender, with a contract destination of Tokyo, Japan. These 
melons were accepted by respondent upon arrival in Japan. 

6. On or about November 17, 1989, complainant sold to respondent under 
its invoice No. 54-05279, one truck load of honeydew melons previously 
received by complainant from Mexico. The truck contained 600 size 6 at 
$7.75, and 600 size 5 at $7.75, plus a 30 day Ryan temperature recorder for 
$30.00, or a total for the load of $9,330.00, f.0.b. The load was shipped on the 
same day from Nogales, Arizona, to Long Beach, California for export on the 
Innovator, with a contract destination of Tokyo, Japan. These melons were 
accepted by respondent upon arrival in Japan. 

7. On or about November 17, 1989, complainant sold to respondent under 
its invoice No. 54-05280, one truck load of honeydew melons previously 
received by complainant from Mexico. The truck contained 600 size 6 at 
$7.75, and 600 size 5 at $7.75, plus a 30 day Ryan temperature recorder for 
$30.00, or a total for the load of $9,330.00, f.o.b. The load was shipped on the 
same day from Nogales, Arizona, to Long Beach, California for export on the 
Innovator, with a contract destination of Tokyo, Japan. These melons were 
accepted by respondent upon arrival in Japan. 

8. The melons referred to in findings 6 and 7 above, shipped aboard the 
Innovator, arrived at the port of discharge, Kobe, Japan, on December 8, 
1989, and on December 15, 1989 the melons were surveyed by “Shin Nihon 
Kentei Kyokai (New Japan Surveyors and Sworn Measurers Association) 
Licensed By Japanese Government." The survey report stated in relevant part 
as follows: 
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1, Information 


From verbal and documentary information obtained from the parties 
concerned, we note as follows:- 


The vessel laden with the above mentioned cargo in containers, arrived 
at Kobe Port, on December 8, 1989 and the containers were discharged 
from vessel at C-1/2 wharf of Rokko Island, Kobe. 

On December 9, 1989, the containers were forwarded by trucks to L-4 
warehouse in Kobe Port Island after clearing customs and plant 
quarantine. 

On same day, the cartons were unstuffed from containers at the said 
warehouse. 


Before and during this operation, the stevedores of the said warehouse 
found as follows: 


1) The seals on the containers have been kept intact. 


2) The temperature in the containers has been kept between at 
5°C and 7°C in transit. 


5) A considerable number of the cargo were decayed or 
deteriorated in various degree. 


2. Particular Extent of 


Attending at the said warehouse, on December 15, 1989, we 
carefully inspected the cargo as far as possible and found them as 
follows:- 


2) Condition of the cargo devanned from both containers 
Almost all the cargo were decayed with mould, 
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discoloration to dark brownish color and pitting and 
deteriorated with spotted soft texture and brown 
spotting. 


3) Allowance 
Under the circumstances, we picked up adequate 
quantity of the cargo at random from each size, and 
assorted them in two categories according to their 
damaged state to estimate the extent of damage. 


and in consideration of the damaged condition of them, 
we estimated the allowance for depreciation against the 
respective categories on the whole and got the following 
results:- 


Category Portion, C’tns (%) Allowance (%) E.T.L. C’tns (%) 


5s 
Decay 609.1 (50.67) 100 609.1 
Deterioration 408.8 (40.00) 50 240.4 


Total: 1,202 C’tns Total: 849.5 C’'tns (E.T.L.) 
or 70.67% 


6s 
Decay 571.0 (47.78) 100 571.0 
Deterioration 17.8 (4 0 258.9 
Total: 1,195 C’tns Total : 829.9 C’tns (E.T.L.) 
or 69.45% 


Grand total: 2,397 Ctns E.T.L. 1,679.4 C’tns 
or 70.06% 


3. Opinion 
From what we have surveyed, we are opinion that; 
1) Both decay and deterioration of the cargo were caused by the 


bruises, specks and/or blemishes which had already been existed on the 
cargo surface, before stowing into the containers and further aggravated 
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by their own nature during transportation from USA to Japan. 


2) Short quantity of the cargo was caused by miscount of the cartons 
when the cargo were stowed into the containers. 


3) The loss against the cargo were fair and reasonable. 


9. On or about November 18, 1989, complainant sold to respondent under 
its invoice No. 54-05281, one truck load of honeydew melons previously 
received by complainant from Mexico. The truck contained 960 size 6 at 
$7.75, and 240 size 5 at $7.75, plus a 30 day Ryan temperature recorder for 
$30.00, or a total for the load of $9,330.00, f.o.b. The load was shipped on the 
same day from Nogales, Arizona, to Long Beach, California for export on the 
Kennedy, with a contract destination of Tokyo, Japan. These melons were 
accepted by respondent upon arrival in Japan. 

10. On or about November 27, 1989, complainant sold to respondent 
under its invoice No. 54-05360, container No. MAEU 5328089, one truck load 
of honeydew melons previously received by complainant from Mexico. The 
truck contained 1,080 size 6 at $6.75, and 120 size 5 at $6.75, plus a 30 day 
Ryan temperature recorder for $30.00, or a total for the load of $8,130.00, 
f.0.b. The load was shipped on the same day from Nogales, Arizona, to Long 
Beach, California for export on the Lexa, with a contract destination of Tokyo, 
Japan. These melons were accepted by respondent upon arrival in Japan. 

11. On or about November 27, 1989, complainant sold to respondent 
under its invoice No. 54-05361, container No. MAEU 5336295, one truck load 
of honeydew melons previously received by complainant from Mexico. The 
truck contained 1,140 size 6 at $6.75, and 60 size 5 at $6.75, plus a 30 day 
Ryan temperature recorder for $30.00, or a total for the load of $8,130.00, 
f.o.b. The load was shipped on the same day from Nogales, Arizona, to Long 
Beach, California for export on the Lexa, with a contract destination of Tokyo, 
Japan. These melons were accepted by respondent upon arrival in Japan. 

12. The melons referred to in findings 10 and 11 above, shipped aboard 
the Lexa, arrived at the port of discharge, Kobe, Japan, on December 12, 
1989, and on December, 14, 1989 the melons were surveyed by “Shin Nihon 
Kentei Kyokai (New Japan Surveyors and Sworn Measurers Association) 
Licensed By Japanese Government." The survey report stated in relevant part 
as follows: 
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1, Information 


From verbal and documentary information obtained from the parties 
concerned, we note as follows:- 


On Nov. 28, 1989, fresh Mexico honeydew melon (hereinafter called the 
cargo) of 2,400 cartons in total stowed in the reefer containers Nos. 
MAEU 5328089 & MAEU 5336295 (1,200 cartons each) were loaded 
on the M.S. "LEXA MAERSK" at Long Beach. 


On Dec. 12, 1989, the M.S. "LEXA MAERSK" arrived at No. C-4 pier 
of Rokko Island in Kobe and landed the said containers there on the 
next day. 


On Dec. 13, 1989, the containers were forwarded by the trucks from c-4 
container yard to L-4 warehouse in Kobe Port Island after clearing 


customs & plant quarantine. 


On the same day, the cargo were taken out from the containers at the 
said warehouse. 


Before and while this operation, the stevedores of the said warehouse 
found as follows: 


1) The seals on the containers have been kept intact. 


2) The temp. in the containers has been kept between at 5°C 
and 10°C in transit. 


5) A considerable number of the cargo were decayed or 
deteriorated in various degree. 


2. Particular Extent of dam 


Attending at the said warehouse, on December 14, 1989, we 
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carefully inspected the cargo as far as possible and found them as 
follows:- 


2) Condition of the cargo devanned from both containers 


Almost all the cargo were decayed with mould, discoloration to 
dark brownish color and pitting and deteriorated with spotted 
soft texture and brown spotting. 


3) Allowance 


Under the circumstances, we picked up adequate quantity of the 
cargo at random from each size, and assorted them in two 
categories according to their damaged state to estimate the 
extent of damage. 


And in consideration of the damaged condition of them, we 
estimated the allowance for depreciation against the respective 


categories on the whole and got the following results:- 


Category Portion, C’tns (%) Allowance (%) E.T.L. Ctns (%) 


Container No. MAEU 53280089 
Policy No. 14 75575 


5 pieces/carton, 120 cartons 
Decay 62.40 (52.00) 100 62.400 
Deterioration 40.80 (34.00) 50 20.400 


6 pieces/carton, 1,079 cartons 

Decay 511.88 (47.44) 100 511.88 

Deterioration 428.7 74 214. 

Total 1,199 cartons 809.08 C’tns 
67.48% of 1,199 C’tns 
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Container No. MAEU 5336295 
Policy No. 14 75577 


5 pieces/carton, 61 cartons 
Decay 34.16 (56.00) 100 
Deterioration 19.52 (32.00) 50 


6 pieces/carton, 1,135 cartons 

Decay 655.80 (57.78) 100 655.80 

Deterioration 10 (31,11 176.55 

Total 1,196 cartons 876.27 C’tns 
73.27% of 1,1 ’tns 


3. Opinion 
From what we have surveyed, we are of the opinion that: 


1) Both decay and deterioration of the cargo were caused by the 
bruises, specks and/or blemishes which had already been existed on the 
cargo surface before stowing into the containers and further aggravated 
by their own nature during transportation from USA to Japan. 


2) Short quantity of the cargo was caused by miscount of the cartons 
when the cargo were stowed into the containers. 


3) The loss against the cargo were fair and reasonable. 


13. On or about November 27, 1989, complainant sold to respondent 
under its invoice No. 54-05362, container No. MAEU 5335220, one truck load 
of honeydew melons previously received by complainant from Mexico. The 
truck contained 1,140 size 6 at $6.75, and 60 size 5 at $6.75, plus a 30 day 
Ryan temperature recorder for $30.00, or a total for the load of $8,130.00, 
f.0.b. The load was shipped on the same day from Nogales, Arizona, to Long 
Beach, California for export on the Lexa, with a contract destination of Tokyo, 
Japan. These melons were accepted by respondent upon arrival in Japan. 

14. Respondent has paid complainant $41,382.00 for the nine loads of 
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melons, leaving $44,784.00 still due on the original invoice price. 

15. The parties contemplated that all of the melons would be U.S. No. 1 
at time of shipment, and such melons graded U.S. No. 1 at or about such 
time. 

16. The formal complaint was filed on March 17, 1990, which was within 
nine months after the causes of action herein accrued. 


Conclusions 


Complainant seeks to recover the balance of the purchase price of nine 
loads of melons sold to respondent and shipped to respondent’s customer in 
Japan. Respondent accepted the melons, but denies any liability to 
complainant beyond payments already made on the ground that complainant 
breached the warranty of suitable shipping condition applicable in f.o.b. sales. 
Respondent also asserts that complainant is liable to respondent for the 
difference between the value the melons should have had if they had been as 
warranted and the value they actually had upon arrival in Japan. 

The first issue that must be dealt with is complainant’s assertion that 
respondent’s president, Jeanette Fowler, was present in the warehouse at 
shipping point when the melons were shipped and personally inspected each 
of the lots of melons and accepted them at shipping point. Jeanette Fowler 
submitted an affidavit in which she admitted that she was present at 
complainant’s loading facility at the time that some of the loads were shipped, 
but stated that the extent of her “‘inspection’ of Complainant’s produce was 
a general ‘looking over’ of what they were shipping." Ms. Fowler stated that 
she "never inspected the produce which was actually shipped." In North 
American Produce Distributors, Inc. v. Eddie Arakelian,’ where lettuce was 
inspected by a commercial lettuce inspector on behalf of the buyer prior to 
the parties finalizing their contractual agreement, and it was clear that such 
inspection was an inspection of the specific lettuce in question, and not simply 
an inspection of the general run of goods available, it was held that the 
Uniform Commercial Code (§ 2-316 (3)(b)) provides that there is no implied 
warranty, and that the long standing decisions of the Secretary are in accord. 
However, where a buyer’s agent inspected the general run of goods, but not 
the load under dispute, and the sale was f.o.b., the transaction was held to not 


‘41 Agric. Dec. 759 (1982). 
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be a purchase after inspection.? The Regulations, section 46.43 (7 C.F.R. § 
46.43) provide in relevant part that: 


The following terms and definitions, when used in any contract of 
communication involving any transaction coming within the scope of the 
Act, shall be construed as follows: 


(ff) "Purchase after inspection" means a purchase of produce after 
inspection or opportunity for inspection by the buyer or his agent. 
Under this term, the buyer has no right of rejection and waives all 
warranties as to quality or condition, except warranties expressly made 
by the seller. 


In Jim Hronis & Sons v. Luna Co., Inc.,? we stated: 

". . “purchase after inspection’ is a trade term which the regulations 
contemplate being expressly used by the parties in their communication 
with each other when the contract is formed. Whether or not there was 
an express usage of the term, or of words of similar import, has been 
deemed highly significant in past decisions. See Ritepak Produce v. 
Green Grove Markets, 29 Agric. Dec. 165 (1970) and Goldstein Fruit & 
Produce v. East Coast Distributors, 18 Agric. Dec. 493 (1959)." 


In this case, the parties did not use the trade term that stands for the type of 
transaction which complainant seeks to impose upon respondent. We find 
from all the evidence that complainant has failed to prove that there was an 
acceptance by respondent at shipping point. 

The second issue concerns the assertion by respondent that: 


[w]ith respect to Complainant’s claim . . . that the terms of shipment 
were "FOB Shipping Point" it is clear that NOTHING in the shipping 


*L. T. Malone Company v. Al Kaiser & Bros, 18 Agric. Dec. 1214 (1959), aff'd on 
reconsideration 19 Agric. Dec. 84, 367, and 444 (1960). 


°47 Agric. Dec. 1497 (1988). 
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documents, or the invoice indicate that the shipment was anything, but 
a straight FOB sale. It is obvious that in order to prevail complainant 
must establish that the terms were "FOB Shipping Point" because the 
evidence is clear that the condition of the melons failed to show that 
they were in suitable shipping condition at the time of shipment. . . . 


Respondent is confused as to the meaning of the two terms. The Uniform 
Commercial Code distinguishes between contracts which are "F.O.B. the place 
of shipment," and "F.O.B. the place of destination.“ These terms correspond 
to what the Regulations refer to as “f.o.b." and "delivered. There is no 
difference between f.o.b., standing alone, and f.o.b. shipping point. The 
transactions which are involved in this proceeding are all clearly f.o.b., or 
shipment contracts. The Regulations‘, in relevant part, define f.o.b. as 
meaning "that the produce quoted or sold is to be placed free on board the 
boat, car, or other agency of the through land transportation at shipping point, 
in suitable shipping condition . . ., and that the buyer assumes all risk of 
damage and delay in transit not caused by the seller irrespective of how the 
shipment is billed." Suitable shipping condition is defined’, in relevant part, 
as meaning, "that the commodity, at time of billing, is in a condition which, if 
the shipment is handled under normal transportation service and conditions, 
will assure delivery without abnormal deterioration at the contract destination 
agreed upon between the parties." 

The suitable shipping condition provisions of the Regulations (7 C.F.R. § 
46.43(j)) which require delivery to contract destination "without abnormal 
deterioration", or what is elsewhere called "good delivery" (7 C.F.R. § 46.44), 
are based upon case law predating the adoption of the Regulations. Under 
the rule it is not enough that a commodity sold f.o.b., U.S. No. 1, actually be 
U.S. No. 1 at time of shipment. It must also be in such a condition at the 
time of shipment that it will make good delivery at contract destination. It is, 


“UCC § 2 - 319(1). 

5See 7 CF.R. § 46.43(i) & (p). 
7 CER. § 46.43 (i). 

"7 CER. § 46.43()). 


*See Williston, Sales § 245 (rev. ed. 1948). 
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of course, possible for a commodity that grades U.S. No. 1 at time of 
shipment, and is shipped under normal transportation service and conditions, 
to fail to make good delivery at destination due to age or other inherent 
defects which were not present, or were not present in sufficient degree to be 
cognizable by the federal inspector, at shipping point. Conversely, since the 
inherently perishable nature of commodities subject to the Act dictates that 
a commodity cannot remain forever in the same condition, the application of 
the good delivery concept requires that we allow for a "normal" amount of 
deterioration. This means that it is entirely possible for a commodity sold 
f.o.b. under a U.S. grade description to fail, at destination, to meet the 
published tolerances of that grade, and thus fail to grade at destination, and 
nevertheless make good delivery.’ This is true because under the f.o.b. terms 
the grade description applies only at shipping point, and the applicable 
warranty is only that the commodity thus sold will reach contract destination 
without abnormal deterioration, not that it will meet the grade description at 
destination.” If the latter result is desired then the parties should effect a 
delivered sale rather than an f.o.b. sale. For all commodities other than 
lettuce (for which specific good delivery standards have been promulgated) 
what is "normal" or abnormal deterioration is judicially determined.” 
Respondent supplied us with survey results for only four of the nine 


shipments involved in this proceeding. As to the remaining five shipments, we 
must conclude that respondent has not shown a breach of the warranty of 


°See Pinnacle Produce, Ltd. v. Produce Products, Inc., 46 Agric. Dec. 1155 (1987); G & 
S Produce v. Morris Produce, 31 Agric. Dec. 1167 (1972); Lake Fruit Co. v. Jackson, 18 Agric. Dec. 
140 (1959); and Haines Assn. v. Robinson & Gentile, 10 Agric. Dec. 968 (1951). 


"As an illustration, the United States Standards for Grades of Lettuce (7 C.F.R. § 
51.2510 et seq.) allow lettuce to grade U.S. No.1 with 1 percent decay at shipping point or 3 
percent decay at destination. The good delivery standards, however, allow an additional "2 
percent decay. . .in excess of the destination tolerances provided. . .in the U.S. Standards for 
Grades of Lettuce." Thus lettuce sold as U.S. No. 1, f.o.b., could have 1 percent decay at 
shipping point and thus grade U.S. No. 1 at shipping point, could have 4 percent decay at 
destination and therefore fail to grade U.S. No. 1 at destination, but nevertheless make good 
delivery since the amount of decay would not exceed the total of 5 percent allowed by the good 
delivery standards. Of course, in the case of other commodities for which specific good delivery 
standards have not been promulgated, the concept of good delivery allows a similar expansion 
of any destination grade tolerances under the judicial determination of good delivery. See cases 
cited in note 9, supra. 


"See Harvest Fresh Produce Inc. v. Clark-Ehre Produce Co., 39 Agric. Dec. 703 (1980). 
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suitable shipping condition,’* and since respondent in deemed to have 
accepted such shipments by reason of having failed to give notice to 
complainant of rejection as to any of the shipments, respondent is liable to 
complainant for their full contract price. 

As to the remaining shipments, the two shipped on the vessel Innovator 
were surveyed seven days after arrival, which is too remote in time to show 
condition at time of arrival.’? Though we do not so find, the high degree of 
damage present in the melons seven days following arrival might be deemed 
to show, if not that the same, or approximately the same, amount of damage 
existed at time of arrival, at least that there was abnormal deterioration at 
such time. We do not find it necessary to treat this possibility, due to the 
determination which will subsequently be made as to all four of the remaining 
shipments. 

The warranty of suitable shipping condition is made applicable only when 
transportation services and conditions are normal. It is well established that 
where the question of abnormality of transportation service is raised, either 
by a party or on the face of the record, a buyer who has accepted a 
commodity has the burden of proving that transportation service and 
conditions were normal. Each of the loads of melons involved in this 
proceeding had placed on board at shipping point a 30 day Ryan temperature 
recorder. However, respondent did not submit the tapes from the recorders 
in evidence. Complainant complained in the opening statement that 
respondent had failed to make available any evidence of how the shipments 
were cared for while in transit, however, respondent made no effort to rectify 


"Gordon Tantum v. Phillip R. Weller, 41 Agric. Dec. 2456 (1982); O. D. Huff; Jr., Inc. v. 
Pagano & Sons, 21 Agric. Dec. 385 (1962). 


"See D.L. Piazza Co. v. Stacy Distributing Co., 18 Agric. Dec. 307 (1959); Joe Phillips, Inc. 
v. Anthony Abbate Fruit Distributors, 26 Agric. Dec. 760 (1967); Jackson Produce Co. v. Hyman 
Goldsamt & Co., 18 Agric. Dec. 910 (1959); Vaughn-Griffin Packing Co. v. Thomas Aeozzo & Son, 
17 Agric. Dec. 1035 (1958) 


“Admiral Packing Company v. Sam Viviano & Sons, 40 Agric. Dec. 1993 (1981); Dave 
Walsh v. Rozak’s, 39 Agric. Dec. 281 (1980). 
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this failure.° We have stated that: 


.. the failure of a receiver who should have access to temperature tapes 
to offer the tapes in evidence is a factor to be considered in determining 
whether such receiver has met its burden of proving, after acceptance, 
that transportation services and conditions were normal.’® 


The length of time required for transport by sea makes a record of transit 
temperatures very important. We find that respondent has failed to prove that 
transportation services and conditions were normal as to the four shipments 
surveyed in Japan, and has therefore failed to prove a breach of the warranty 
of suitable shipping condition as to such shipments. 

Respondent did not prove a breach as to any of the nine shipments, and 
having accepted such shipments, is liable to complainant for the balance of the 
purchase price, or $44,784.00. Respondent’s failure to pay complainant this 
amount is a violation of section 2 of the Act for which reparation should be 
awarded to complainant with interest. 

Respondent’s counterclaim, since it is based upon respondent’s allegation 
of breach of contract, should be dismissed. 


Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $44,784.00 with interest thereon, at the rate of 


“The surveys attached to respondent’s answer assert temperatures found by the 
stevedores. It is not clear whether these are pulp temperatures taken by the stevedores on 
arrival, or represent readings of the temperature tapes by the stevedores. However, if the latter, 
the assertions represent triple hearsay, and cannot be allowed to substitute for submission of the 
tapes. Moreover, the assertions in each instance state that the temperatures at the lower range 
were 5° centigrade. This is too low a figure for melons. The Department’s publication 
Protecting Perishable Foods During Transport by Truck, (Agricultural Handbook Number 669, 
Office of Transportation, United States Department of Agriculture, p. 48-49 (1987)), states: 


Melons are very sensitive to chilling injury (pitting and physiological breakdown), and are 
easily bruised. Temperatures below 45°F (7.2°C) may result in sunken areas on the skin 
and result in decay. 


“Louis Caric & sons v. Ben Gatz Co., 38 Agric. Dec. 1486 at 1500-01 (1979). See also 
Monc’s Consolidated Produce Inc. v. A. J. Produce Corp., 43 Agric. Dec. 563 (1984). 
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13% per annum from January 1, 1990, until paid. 
The counterclaim is dismissed. 
Copies of this order shall be served upon the parties. 


EUSTIS FRUIT COMPANY, INC. v. THE AUSTER COMPANY, INC. 
PACA Docket No. R-91-013. 
Decision and Order issued May 12, 1992. 


Accord and Satisfaction - Good faith dispute necessary - Intent that items be subject of partial 
payment must be manifest- Price After Sale - Flawed accounting not considered in determining 
reasonable price after parties fail to agree on a price. 


Complainant sold truck loads of tangerines and/or tangelos to respondent, some at a price, 
f.o.b., and some on a price after sale basis. No price was agreed to after sale. Respondent held 
most of the produce for a month or more before sales were made, donated large amounts of 
fruit to charity, and charged commissions on the fruit donated to charity. Respondent paid 
reduced amounts for much of the fruit sold at a price. Respondent claimed authorization from 
complainant to hold the fruit in storage, and claimed that the payments accomplished an accord 
and satisfaction between respondent and complainant. It was found that there had been no 
authorization to hold the fruit in storage, and that the accountings were so flawed that they 
could not be considered in arriving at a reasonable price for the price after sale items. 
Although, respondent’s partial payment checks stated that the checks were tendered as payment 
in full, it was found that no accord and satisfaction existed as to several transactions because, 
respondent had not proven that a dispute existed between the parties as to such transactions, 
and as to the remaining transaction because there was no manifested intent that the payment 
should apply to all the items on the invoice where it paid in full for one of the types of fruit. 


George S. Whitten, Presiding Officer. 

Complainant, Pro se. 

LeRoy Gudgeon, Long Grove, IL, for Respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $104,260.00 in connection with transactions in interstate commerce 
involving fifteen truck lots of tangelos and/or tangerines. 

Copies of the report of investigation prepared by the Department were 
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served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto, denying liability to complainant, and 
asserting a counterclaim arising out of ten of the shipments in the amount of 
$9,803.70. Complainant did not file a reply to the counterclaim. 

The amount claimed in the formal complaint exceeds $15,000.00, however, 
the parties waived oral hearing, and therefore the shortened method of 
procedure provided in the Rules of Practice (7 C.F.R. § 47.20) is applicable. 
Pursuant to this procedure, the verified pleadings of the parties are considered 
a part of the evidence in the case as is the Department’s report of 
investigation. In addition, the parties were given an opportunity to file 
evidence in the form of sworn statements. Complainant did not file an 
opening statement. Respondent filed an answering statement, and 
complainant filed a statement in reply. Complainant filed a brief. 


Findings of Fact 


1. Complainant, Eustis Fruit Company, Inc., is a corporation whose 
address is P. O. Box 988, Eustis, Florida. At the time of the transactions 
involved herein, complainant was licensed under the Act. 

2. Respondent, The Auster Company, Inc., is a corporation whose address 
is 51 South Water Market, Chicago, Illinois. At the time of the transactions 
involved herein, respondent was licensed under the Act. 

3. On or about October 18, 1989, complainant sold to respondent under 
its invoice No. 2097, and shipped from loading point in Eustis, Florida to 
respondent in Chicago, Illinois, one truck load of U.S. No. 1 K-Early 
tangelos, Blue Star brand, consisting of 38 cartons of size 48, 79 cartons of 
size 54, 492 cartons of size 66, and 191 cartons of size 80, all at $12.00 per 
carton, or a total of $9,600.00, f.o.b. 

4. Following arrival at respondent’s place of business the tangelos were 
unloaded from the truck. On October 23, 1989, a lot of tangelos, at 
respondent’s place of business, consisting of size "66, 80, 54, 48," "Bluestar" 
brand, were federally inspected with the following results: 


Damage by skin breakdown ranges 1 to 4 frt (2 to 8%) per sample 
totaling 26 frt (5%). 


Decay ranges 1 to 4 frt (2 to 8%) per sample totaling 25 frt (5%). 


5. Following the inspection, complainant and respondent agreed to a 
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modification of the contract relative to invoice No. 2097 to call for price after 
sale terms. 

6. The parties did not agree on a price following sale. On January 16, 
1990, respondent issued an accounting covering the tangelos sold under 
invoice No. 2097 which showed the following average returns in relevant part: 


Quantity Ay, Price Total 
38 $ 3.00 $ 114.00 
79 4.81 380.00 
5.13 2,523.00 
5.19 992.00 
4009.00 


Freight 880.00 
Storage 720.00 
Out-cartage 800.00 
Comm. 800.00 
Final total 1,289.00 


7. On October 20, 1989, size 56 - 64 K-Early tangelos were selling on the 
Chicago market for $16.00 per carton, and size 80 for $15.00 to $15.50 per 
carton. 

8. On or about October 21, 1989, complainant sold to respondent under 
invoice No. 2117, and shipped from loading point in Eustis, Florida to 
respondent in Chicago, Illinois, one truck load of U.S. No. 1 K-Early 
tangelos, Blue Star brand, consisting of 171 cartons of size 48, 391 cartons of 
size 54, and 537 cartons of size 66, all at $10.00 per carton, or a total of 
$10,990.00, f.o.b. 

9. On or about October 21, 1989, complainant sold to respondent under 
invoice No. 2123, and shipped from loading point in Eustis, Florida to 
respondent in Chicago, Illinois, one truck load of U.S. No. 1 K-Early 
tangelos, Blue Star brand, consisting of 47 cartons of size 66, and 493 cartons 
of size 80, all at $10.00 per carton, or a total of $5,400.00, f.0.b. 

10. On or about October 25, 1989, complainant sold to respondent under 
invoice No. 2140, and shipped from loading point in Eustis, Florida to 
respondent in Chicago, Illinois, one truck load of U.S. No. 1 K-Early tangelos, 
Blue Star brand, consisting of 353 cartons of size 36, 509 cartons of size 48, 
and 238 cartons of size 56, all on a price after sale basis, f.o.b. 

11. The parties did not agree on a price following sale. On March 12, 
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1990, respondent issued an accounting covering the tangelos sold under 
invoice No. 2140 which showed the following returns in relevant part: 


Quantity Size Price Total 


324 036 
10 036 1 
19 036 3 57.00 
216 048 .00 00 
254 048 1 
3 
5 


$ .00 
10.00 


.00 

00 

.00 

.00 254.00 
39 048 .00 117.00 
238 054 00 1,190 
1,628.00 


Freight 1,210.00 
Storage 990.00 
Out Cartage 440.00 


Comm. 1,100.00 
Final total -2,112.00 


12. On October 27, 1989, size 56 - 80 K-Early tangelos were selling on the 
chicago market for $14.00 to $15.00 per carton, size 100 for $13.00 to $14.00, 
mostly $13.50, and size 125 for $11.00 to $11.50, few $13.00. 

13. On or about October 25, 1989, complainant sold to respondent under 
invoice No. 2142, and shipped from loading point in Eustis, Florida to 
respondent in Chicago, Illinois, one truck load of U.S. No. 1 K-Early tangelos, 
Blue Star brand, consisting of 1,100 cartons of size 66, on a price after sale 
basis, f.o.b. 

14. The parties did not agree on a price following sale. On March 12, 
1990, respondent issued an accounting covering the tangelos sold under 
invoice No. 2142 which showed the following returns in relevant part: 


Quantity Size Price Total 


504 $ .00 $ .00 
A 1.00 461.00 
91 2.00 182.00 
37 3.00 111.00 

6 4.00 24.00 
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066 10.00 _10.00 
Total 788.00 


Freight 1,210.00 
Storage 990.00 
Out-cartage 440.00 


Comm. 1,100.00 
Final total -2,952.00 


15. On or about October 26, 1989, complainant sold to respondent under 
invoice No. 2145, and shipped from loading point in Eustis, Florida to 
respondent in Chicago, Illinois, one truck load of U.S. No. 1 K-Early 
tangelos, Blue Star brand, consisting of 71 cartons of size 36, 116 cartons of 
size 48, 281 cartons of size 54, and 72 cartons of size 66, all on a price after 
sale bases, f.o.b. 

16. The parties did not agree on a price following sale. On March 15, 
1990, respondent issued an accounting covering the tangelos sold under 
invoice No. 2145 which showed the following returns in relevant part: 


Quantity Size Price Total 


71 036 $ .00 


.00 
80 048 .00 00 
.00 


36 048 2 72.00 
125 .00 .00 
156 .00 468.00 
2 1.00 1.00 
55 2.00 110.00 
ui 3.00 45.00 
540 


Freight 594.00 
Storage 486.00 
Out-cartage 216.00 


Comm. 540.00 
Final total -1,139, 


17. On October 30, 1989, size 56 - 80 K-Early tangelos were selling on the 
Chicago market for $11.00 to $12.00 per carton, size 100 for $9.50 to $10.00, 
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and size 125 for $8.50 to $9.00. 

18. On or about October 27, 1989, complainant sold to respondent under 
invoice No. 2153, and shipped from loading point in Eustis, Florida to 
respondent in Chicago, Illinois, one truck load of U.S. No. 1 K-Early 2 
tangelos, Blue Star brand, consisting of 360 cartons of size 54, and 960 cartons 
of size 66, all on a price after sale bases, f.o.b., plus $22.50 for one 
temperature recorder. 

19. The parties did not agree on a price following sale. On March 12, 
1990, respondent issued an accounting covering the tangelos sold under 
invoice No. 2153 which showed the following returns in relevant part: 


Quantity Size Price Total 


360 
717 
171 
27 
12 
12 
20 


oS 
wn 
nN 


$ 3.00 $1,080.00 
0.00 .00 
1.00 171.00 
2.00 54.00 
3.00 36.00 
4.00 48.00 
5.00 100.00 


RRRRRE 


959 Total 1,489.00 


Freight 1,452.00 
Storage 1,188.00 
Out-cartage 528.00 


Comm. 1,320.00 
Final total -2,999.00 


20. On or about October 28, 1989, complainant sold to respondent under 
invoice No. 2161, and shipped from loading point in Eustis, Florida to 
respondent in Chicago, Illinois, one truck lot of U.S. No. 1 K-Early tangelos, 
Blue Star brand, consisting of 8 cartons of size 54, and 208 cartons of size 66, 
all on a price after sale bases, f.o.b. 

21. The parties did not agree on a price following sale. On January 13, 
1990, respondent issued an accounting covering the tangelos sold under 
invoice No. 2161 which showed the following returns in relevant part: 
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Quantity Size Price Total 


$ 3.00 

1.00 153.00 

2.00 72.00 

3.00 30.00 

4.50 22.50 

8.00 16.00 

10.00 20.00 

Total 313.50 


Freight 237.60 
Storage 194.40 
Out-cartage 86.40 
Comm. 216.00 
Final total - 396.90 


22. On or about October 28, 1989, complainant sold to respondent under 
invoice No. 2168, and shipped from loading point in Eustis, Florida to 
respondent in Chicago, Illinois, one truck lot of U.S. No. 1 K-Early tangelos, 


Blue Star brand, consisting of 17 cartons of size 36, 11 cartons of size 48, 494 
cartons of size 54, and 406 cartons of size 66, all on a price after sale bases, 
f.o.b., and also a lot of U.S. No. 1 Robinson tangerines, Blue Star brand, 
consisting of 3 cartons of size 80 at $21.50, 25 cartons of size 100 at $21.50, 89 
cartons of size 120 at $21.50, and 55 cartons of size 150 at $15.00, or a total 
for the tangerines of $3,340.50, f.o.b. 

23. On January 15, 1990, respondent issued an accounting covering the 
tangelos sold under invoice No. 2168 which showed the following returns in 
relevant part: 


Quantity Size Price Total 
2 048 $ 3. 
462 056 3. 
26 066 00 
9 066 00 
Total 


Total sold 499 
On hand 429 
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Freight 1,020.80 
Storage 835.20 
Out-Cartage 371.20 


Comm. 928.00 
Final total -1,736.20 


24. On November 28, 1989, respondent paid complainant by check in the 
amount of $7,755.50, which specifically referenced invoice No. 2168 as being 
paid in the amount of $3,340.50. The check had attached a "REMITTANCE 
ADVICE" with the following in all caps across the bottom: "ATTACHED 
CHECK IS IN FULL SETTLEMENT OF ITEMS STATED ABOVE." 

25. On or about November 3, 1989, complainant sold to respondent under 
invoice No. 2234, and shipped from loading point in Eustis, Florida to 
respondent in Chicago, Illinois, one truck lot of U.S. No. 1 K-Early tangelos, 
Blue Star brand, consisting of 108 cartons of size 54, on a price after sale 
bases, f.o.b. 

26. On March 12, 1990, respondent issued an accounting covering the 
tangelos sold under invoice No. 2234 which showed the following returns in 
relevant part: 


Quantity Size Price Total 
108 054 $ 5.00 $ 540.00 


Freight 118.80 
Out-cartage 43.20 


Comm. 108.00 
Final total 270.00 


27. On November 6, 1989, size 56 - 80 K-Early tangelos were selling on 
the Chicago market for $9.00 to $10.00 per carton, size 100 for $8.00 to $8.50, 
and size 125 for $7.00 to $7.50. 

28. On or about November 4, 1989, complainant sold to respondent under 
invoice No. 2242, and shipped from loading point in Eustis, Florida to 
respondent in Chicago, Illinois, one truck load containing U.S. No. 1 K-Early 
tangelos, Blue Star brand, consisting of 405 cartons of size 54, and 360 cartons 
of size 66, on a price after sale bases, f.o.b; and containing U.S. No. 1 
Robinson tangerines, consisting of 8 cartons of size 80, and 277 cartons of size 
100, both at $20.00 per carton. The price was later adjusted on the 
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Robinsons, by agreement of the parties, to $16.00 per carton. Respondent 
rendered a summary accounting on the tangelos as follows: 


Sale to Cub $5.00 
Freight -1.10 
Storage - .60 
Cartage - 40 
Commission - .90 

$2.00 


Respondent paid complainant $1,530.00 for the tangelos, and $4,560.00 for the 
tangerines. 

29. On or about November 13, 1989, complainant sold to respondent 
under invoice No. 2281, and shipped from loading point in Eustis, Florida to 
respondent in Chicago, Illinois, one truck lot of U.S. No. 1 tangerines, Blue 
Star brand, consisting of 44 cartons of size 80, 140 cartons of size 100, and 140 
cartons of size 120, all at $22.50 per carton, f.o.b. 

30. On December 6, 1989, respondent paid complainant by check in the 
amount of $17,015.00, which specifically referenced invoice No. 2281 as being 
paid in the amount of $3,888.00. The check had attached a "REMITTANCE 
ADVICE" with the following in all caps across the bottom: "ATTACHED 
CHECK IS IN FULL SETTLEMENT OF ITEMS STATED ABOVE." 

31. On or about November 14, 1989, complainant sold to respondent 
under invoice No. 2287, and shipped from loading point in Eustis, Florida to 
respondent in Chicago, Illinois, one truck load containing U.S. No. 1 Nova 
tangelos, Blue Star brand, consisting of 25 cartons of size 54, and 58 cartons 
of size 66, at $10.50 per carton, f.o.b, or $871.50; and containing U.S. No. 1 
Robinson tangerines, consisting of 200 cartons of size 80 at $18.50, 225 cartons 
of size 100 at $18.50, and 542 cartons of size 120 at 16.50. The amount of 
$871.50 was paid by respondent to complainant for the tangelos on December 
13, 1989. 

32. On December 4, 1989, respondent paid complainant by check in the 
amount of $11,370.00, which specifically referenced invoice No. 2287 as being 
paid. The check had attached a "REMITTANCE ADVICE" with the 
following in all caps across the bottom: "ATTACHED CHECK IS IN FULL 
SETTLEMENT OF ITEMS STATED ABOVE." 

33. On or about November 15, 1989, complainant sold to respondent 
under invoice No. 2294, and shipped from loading point in Eustis, Florida to 
respondent in Chicago, Illinois, one truck lot of U.S. No. 1 Robinson 
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tangerines, Blue Star brand, consisting of 99 cartons of size 80, 89 cartons of 
size 100, and 323 cartons of size 120, all at $18.50 per carton, and 29 cartons 
of size 150 on a price after sale basis, f.o.b. 

34. On November 17, 1989, size 150 Robinson tangerines were selling on 
the Chicago market for $18.00 to $19.00 per carton. 

35. On December 6, 1989, respondent paid complainant by check in the 
amount of $17,015.00, which specifically referenced invoice No. 2294 as being 
paid in the amount of $6,422.00. The check had attached a "REMITTANCE 
ADVICE" with the following in all caps across the bottom: "ATTACHED 
CHECK IS IN FULL SETTLEMENT OF ITEMS STATED ABOVE." 

36. On or about November 18, 1989, complainant sold to respondent 
under invoice No. 2314, and shipped from loading point in Eustis, Florida to 
respondent in Chicago, Illinois, one truck load containing U.S. No. 1 Nova 
tangelos, Blue Star brand, consisting of 30 cartons of size 54 at $10.50, 129 
cartons of size 66 at $9.50, and 111 cartons of size 80 at $5.50, f.o.b, or a total 
of $2,151.00; and containing U.S. No. 1 Robinson tangerines, consisting of 130 
cartons of size 80 at $18.50, f.o.b. 

37. On December 6, 1989, respondent paid complainant by check in the 
amount of $17,015.00, which specifically referenced invoice No. 2314 as being 
paid in the amount of $1,560.00. On December 13, 1989, respondent paid 
complainant by check in the amount of $5,317.50, which specifically referenced 
invoice No. 2314A as being paid in the amount of $2,151.00. The checks had 
attached a "REMITTANCE ADVICE" with the following in all caps across 
the bottom: "ATTACHED CHECK IS IN FULL SETTLEMENT OF ITEMS 
STATED ABOVE." 

38. Where respondent’s accountings showed an amount of $.00 such 
accountings contained a handwritten notation indicating that the fruit had 
been donated to charity. 

39. The formal complaint was filed on June 15, 1990, which was within 
nine months after the causes of action herein accrued. 


Conclusions 


In its formal complaint, complainant alleges that the total amount of 
$104,260.50 is due, after deducting all payments by respondent. Complainant’s 
claim for reparation is based upon recovery of the full f.0.b. price on eight 
loads which complainant claims were sold at a price, and recovery of market 
price on an additional seven loads which complainant claims were sold on a 
price after sale basis. Complainant complains about the deduction of storage 
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fees, excessive out-cartage charges, and excessive commissions on respondent’s 
accountings, and about the fact that many cartons of produce were reported 
resold at no price, with the explanation by respondent that such cartons were 
donated to charity. Complainant also claims that all of the price after sale 
transactions, were sold on the basis of a guarantee by respondent of a 
minimum net return to complainant of $4.00 per carton. 

Respondent claims accord and satisfaction as to all the shipments, and also 
claims that there was no agreement for a $4.00 minimum return on any of the 
loads. Respondent asserts that complainant sent many of the loads to 
respondent for the purpose of storage, and informed respondent that 
complainant expected to make sales from storage in addition to whatever 
respondent was able to sell. 

It will be necessary to deal with each of the shipments individually. 
However, some of the general allegations of the parties should first be 
discussed. 

First, we are unable to find that complainant agreed to the storage of the 
fruit. There is nothing on any of complainant’s invoices that refers to any 
such agreement, and the allegation by Mike Auster (the party with respondent 
firm who negotiated on respondent’s behalf as to all the loads) that such an 
agreement was made is denied by complainant’s Jim Bronson (the party with 
complainant firm who negotiated on complainant’s behalf as to all the loads.) 
Respondent had the burden of proving this allegation by a preponderance of 
the evidence, and we conclude that this burden has not been met. 

Second, complainant’s allegation that the price after sale transactions were 
sold with a guarantee that there would be a return of $4.00 is not proven for 
the same reasons as set forth above. There was no notation made of such 
agreement on complainant’s invoices, and the statement’s of Bronson and 
Auster being in conflict, we find that complainant has not met its burden of 
proof as to the allegation. However, complainant makes its allegation in 
regard to the $4.00 net return in its informal complaint in such a way as to 
lead us to believe that complainant did not expect any return greater than 
$4.00 net from the resale of the fruit: 


. .. Of the unpaid tangelos, three (3) invoices were priced f.o.b. while 
six (6) invoices were "price-after-sale", with our understanding that we 
would expect a $4.00 net return to us. 


On or about October 22, 1989, there was a phone conversation with 
Mike Auster about the need to ship a large volume of K-Early tangelos 
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during the upcoming week on the average of a load a day. For the 
volume, we were discussing, Mike Auster said the return would be low, 
a flat $4.00 net for all sizes. During this time, the f.o.b. market, as 
reported by the Citrus Administrative Committee for K-Early tangelos 
ranged from $6.50 on the smaller sizes to $9.50 on the larger sizes. 
Even though $4.00 was at the break-even point on packing fresh-vs- 
juice, we trusted Mike on being able to deliver at the $4.00 price, maybe 
even a few sales at higher prices. We felt what could not be sold 
immediately at the low price would certainly be cleaned up by 
Thanksgiving. 


Business with the Auster Company continued as usual through 
Thanksgiving. During the second week in December, Auster was asked 
about payment on the K-Earlys. To out (sic) surprise and 
disappointment, Mike said nearly all of the K’s were still in inventory, 
that the anticipated sales did not come through, and that he needed 
more time. We were faxed an inventory of the unsold K’s. 


While we have found that complainant has failed to sustain its burden of 
proof that a $4.00 net return was required of respondent as a term of the 
contract, we do find that complainant has admitted to limiting itself to being 
entitled to no more than a maximum $4.00 net return on the price after sale 
transactions. 

Third, although respondent alleged that an accord and satisfaction occurred 
as to all of the transactions, it submitted checks covering payment as to only 
some of the invoices, namely Nos. 2242, 2281, 2287, 2294, and parts of 2168 
and 2314. 

Respondent’s accountings have not been accorded any weight in computing 
reasonable price in this case. First, such accountings in no instance give the 
dates on which the resales of the commodities took place. Second, it is 
obvious that sales were greatly delayed. Third, there are some obvious 
problems with deductions made by respondent, such as commissions charged 
for cartons alleged to have been donated to charity, and, on some accountings 
rendered in January, commissions for fruit still on hand. Fourth, fruit was 
allegedly donated to charity, but no supporting evidence that such fruit was 
unmarketable was produced. 


Invoice No. 2097 
The first load of fruit was sold for a price of $12.00 per carton, or 
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$9,600.00. Respondent maintains that following the inspection of this load, 
some two days after it should have arrived under normal transportation 
service, complainant agreed to respondent handling the load on a price after 
sale basis, or open.’ Complainant has not denied this allegation, and we find, 
therefore that the contract was so modified. The term "open" is a generic 
term used to describe a sale without a price being agreed to when the contract 
is first made. Other terms such as "price after sale," "price arrival," "deferred 
billing,” and "price after" fall within the general category “open.” The term 
“price after sale" usually contemplates the parties agreeing to a price following 
the prompt resale of the produce. Such a sale is either f.o.b., delivered, or 
some variation thereof, in accordance with the agreement of the parties. If 
the parties do not specify f.o.b. or delivered, then the Department assumes 
that the sale is f.o.b.2 In this case, the parties did not agree on a price 
following arrival. The Uniform Commercial Code provides in relevant part 
as follows: 


§ 2-305(1) Open Price Term 


(1) The parties if they so intend can conclude a contract for sale even 
though the price is not settled. In such a case, the price is a reasonable 


price at the time for delivery if 


(a) nothing is said as to price; or 

(b) the price is left to be agreed by the parties and they fail to 
agree; or 

(c) the price is to be fixed in terms of some agreed market or other 
standard as set or recorded by a third person or agency and it is not so 
set or recorded. 


The normal way of determining reasonable price is by reference to relevant 
Market News Service reports. Where produce is damaged, we would normally 
use the results of a prompt and proper resale of the goods as the best 
evidence of their reasonable value in preference to market reports since such 


*Both terms were used by complainant to describe the contract modification. 


*Hunts Point Tomato Co. v. S & K Farms, 42 Agric. Dec. 1224 (1983). 
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reports usually cover only product of fair average quality.’ In this case, the 
produce cannot be said to have been damaged. The inspection, as stated 
earlier was not made promptly, however, even if it had been prompt, the 
amount of damage shown by such inspection does not show a breach of the 
warranty of suitable shipping condition for produce sold f.o.b. The 
applicable Market News Service reports do not show quotations for size 48 
and 54 K-Early tangelos. We will therefore use the $12.00 f.0.b. price plus 
freight of $1.10, or $13.10 per carton for the 117 cartons in these size 
categories, or a total of $1,532.70. There also were no quotations for the size 
66, however, as the market reports show a progression downward in price as 
the size decreases*, and since we have quotations on either side of the size 66, 
we will use an average of the size 64 and 80 tangelos, or $15.62 as the price 


*See M. Offutt Co., Inc. v. Caruso Produce, Inc., 49 Agric. Dec. 596 (1990). 


“The suitable shipping condition provisions of the Regulations ( 7 C.F.R. § 46.43(j)) 
which require delivery to contract destination “without abnormal deterioration", or what is 
elsewhere called "good delivery" ( 7 C.F.R. § 46.44), are based upon case law predating the 
adoption of the Regulations. See Williston, Sales § 245 (rev. ed. 1948). Under the rule it is not 
enough that a commodity sold f.o.b., U.S. No. 1, actually be U.S. No. 1 at time of shipment. It 
must also be in such a condition at the time of shipment that it will make good delivery at 
contract destination. It is, of course, possible for a commodity that grades U.S. No. 1 at time 
of shipment, and is shipped under normal transportation service and conditions, to fail to make 
good delivery at destination due to age or other inherent defects which were not present, or were 
not present in sufficient degree to be cognizable by the federal inspector, at shipping point. 
Conversely, since the inherently perishable nature of commodities subject to the act dictates that 
a commodity cannot remain forever in the same condition, the application of the good delivery 
concept requires that we allow for a “normal” amount of deterioration. This means that it is 
entirely possible for a commodity sold f.o.b. under a U.S. grade description to fail, at destination, 
to meet the published tolerances of that grade, and thus fail to grade at destination, and 
nevertheless make good delivery. This is true because under the f.o.b. terms the grade 
description applies only at shipping point and the applicable warranty is only that the commodity 
thus sold will reach contract destination without abnormal deterioration, not that it will meet the 
grade description at destination. If the latter result is desired then the parties should effect a 
delivered sale rather than an f.0.b. sale. See Pinnacle Produce, Ltd. v. Produce Products, Inc., 46 
Agric. Dec. 1155 (1987); G & S Produce v. Morris Produce, 31 Agric. Dec. 1167 (1972); Lake Fruit 
Co. v. Jackson, 18 Agric. Dec. 140 (1959); and Haines Assn. v. Robinson & Gentile, 10 Agric. Dec. 
968 (1951). For all commodities other than lettuce (for which specific good delivery standards 
have been promulgated) what is "normal" or abnormal deterioration is judicially determined. 
See Harvest Fresh Produce Inc. v. Clark-Ehre Produce Co., 39 Agric. Dec. 703 (1980). 


*The larger numbered sizes represent smaller fruit. 
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for the 492 cartons of size 66 tangelos, or a total of $7,685.04. The size 80 are 
shown as having an average price of $15.25, or $2,912.75 for the 191 cartons 
contained on the load. The total gross market value for the load is therefore 
$12,130.49. From this should be deducted a reasonable profit in the amount 
of 15 percent, or $1,819.57, and freight in the amount of $880.00, for a 
reasonable value for the load of $9,430.92. The record does not reflect that 
respondent has paid any part of this amount to complainant. 
Invoice No. 2117 

Complainant has alleged that this load was sold on an f.o.b. basis at the 
specific price of $10,990.00 for the load. Respondent has alleged that there 
was an agreement after arrival that the terms of the contract be changed to 
open. Complainant has specifically denied this allegation, and, as there is no 
documentation in the form of a contemporaneous memorandum to support 
respondent’s contention that the contract was modified, we find that 
respondent has not proven the alleged modification by a preponderance of the 
evidence.® Respondent is liable to complainant for the full purchase price of 
$10,990.00, none of which has been paid. 
Invoice No. 2123 

Complainant has alleged that this load was sold on an f.o.b. basis at the 
specific price of $5,400.00 for the load. Respondent has alleged that there was 
an agreement after arrival that the terms of the contract be changed to open. 
Complainant has specifically denied this allegation, and, as there is no 
documentation in the form of a contemporaneous memorandum to support 
respondent’s contention that the contract was modified, we find that 
respondent has not proven the alleged modification by a preponderance of the 
evidence.’ Respondent is liable to complainant for the full purchase price of 
$5,400.00 none of which has been paid. 
Invoice No. 2140 

Complainant alleged in the formal complaint that the fruit sold under this 
invoice was sold on a price after sale basis, and the invoice attached to the 
formal complaint bears this out. However, there is no indication in the record 


*See Regency Packing Co., Inc. v. The Auster Company, Inc., 42 Agric. Dec. 2042 (1983); 
La Casita Farms, Inc. v. Johnson City Produce Co., 34 Agric. Dec. 506 (1975); and F. H. Hogue 
Prod. Co. v. Singer’s sons, 33 Agric. Dec. 451 (1974). 


"See Regency Packing Co., Inc. v. The Auster Company, Inc., 42 Agric. Dec. 2042 (1983); 
La Casita Farms, Inc. v. Johnson City Produce Co., 34 Agric. Dec. 506 (1975); and F. H. Hogue 
Prod. Co. v. Singer’s sons, 33 Agric. Dec. 451 (1974). 
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that the parties ever agreed on a price. There is no evidence that the produce 
was damaged on arrival, and, as stated earlier, we are not disposed to accord 
respondent’s accounting any weight in arriving at a reasonable price. 
Accordingly, we will use Market News Service prices in order to determine a 
reasonable price for the fruit.* 

The load represented by invoice 2140 contained 353 cartons of size 36, 509 
cartons of size 48, and 238 cartons of size 56 tangelos. The largest size for 
which we have market quotations are size 56 to 80, at $14.00 to $15.00 per 
carton. Since the larger size would likely have sold for a higher price, the use 
of an average price of $14.50 would not prejudice respondent. However, as 
we have stated earlier, complainant has limited itself to a net return of $4.00 
per carton, or $4,400.00.2 The record does not reflect that respondent has 
paid any part of this amount to complainant. 

Invoice No. 2142 

Complainant alleged in the formal complaint that the fruit sold under this 
invoice was sold on a price after sale basis, and the invoice attached to the 
formal complaint bears this out. However, there is no indication in the record 
that the parties ever agreed on a price. There is no evidence that the produce 
was damaged on arrival, and, as stated earlier, we are not disposed to accord 
respondent’s accounting any weight in arriving at a reasonable price. 
Accordingly, we will use Market News Service prices in order to determine a 
reasonable price for the fruit.’° 

The load represented by invoice 2142 contained 1,100 size 66 tangelos. 
Applicable market quotations for size 56 to 80, show $14.00 to $15.00 per 
carton. Since complainant has limited itself to a net return of $4.00 per 
carton, or it is entitled to $4,400.00 for this load.’' The record does not 
reflect that respondent has paid any part of this amount to complainant. 
Invoice No. 2145 

The parties apparently agree that the fruit represented by this invoice was 
sold on a price after sale basis, and the invoice attached to the formal 
complaint bears this out. However, there is no indication in the record that 


"See M. Offutt Co., Inc. v. Caruso Produce, Inc., supra note 3. 
*Since this is a net amount, no deductions were contemplated to apply to this figure. 


See M. Offutt Co., Inc. v. Caruso Produce, Inc., supra note 3. 


"Since this is a net amount no deductions were contemplated to apply to this figure. 
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the parties ever agreed on a price. There is no evidence that the produce was 
damaged on arrival, and, as stated earlier, we are not disposed to accord 
respondent’s accounting any weight in arriving at a reasonable price. 
Accordingly, we will use Market News Service prices in order to determine a 
reasonable price for the fruit.” 

The load represented by invoice 2145 contained 71 cartons of size 36, 116 
cartons of size 48, 281 cartons of size 54, and 72 cartons of size 66 tangelos. 
Applicable market quotations for size 56 to 80, show $11.00 to $12.00 per 
carton. Since complainant has limited itself to a net return of $4.00 per 
carton, it is entitled to $2,160.00 for this load.’* The record does not reflect 
that respondent has paid any part of this amount to complainant. 

Invoice No. 2153 

The fruit represented by this invoice was sold on a price after sale basis, 
and the invoice attached to the formal complaint supports this. However, 
there is no indication in the record that the parties ever agreed on a price. 
There is no evidence that the produce was damaged on arrival, and, as stated 
earlier, we are not disposed to accord respondent’s accounting any weight in 
arriving at a reasonable price. Accordingly, we will use Market News Service 
prices in order to determine a reasonable price for the fruit."* 

The load represented by invoice 2153 contained 360 cartons of size 54, and 
960 cartons of size 66 tangelos. Applicable market quotations for size 56 to 
80, show $11.00 to $12.00 per carton. Since complainant has limited itself to 
a net return of $4.00 per carton, it is entitled to $5,280.00 for this load.’ 
The record does not reflect that respondent has paid any part of this amount 
to complainant. 

Invoice No. 2161 

The invoice attached to the formal complaint shows that the fruit 
represented by this invoice was sold on a price after sale basis. However, 
there is no indication in the record that the parties ever agreed on a price. 
There is no evidence that the produce was damaged on arrival, and, as stated 
earlier, we are not disposed to accord respondent’s accounting any weight in 


See M. Offutt Co., Inc. v. Caruso Produce, Inc., supra note 3. 
Since this is a net amount, no deductions were contemplated to apply to this figure. 


“See M. Offutt Co., Inc. v. Caruso Produce, Inc., supra note 3. 


'SSince this is a net amount no deductions were contemplated to apply to this figure. 
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arriving at a reasonable price. Accordingly, we will use Market News Service 
prices in order to determine a reasonable price for the fruit.’® 

The load represented by invoice 2161 contained 8 cartons of size 54, and 
208 cartons of size 66 tangelos. Applicable market quotations for size 56 to 
80, show $11.00 to $12.00 per carton. Since complainant has limited itself to 
a net return of $4.00 per carton, it is entitled to $864.00 for this load.’” The 
record does not reflect that respondent has paid any part of this amount to 
complainant. 

Invoice No. 2168 

The fruit represented by this invoice was sold on a price after sale basis, 
and the invoice attached to the formal complaint bears this out. However, 
there is no indication in the record that the parties ever agreed on a price. 
There is no evidence that the produce was damaged on arrival, and, as stated 
earlier, we are not disposed to accord respondent’s accounting any weight in 
arriving at a reasonable price. Accordingly, we will use Market News Service 
prices in order to determine a reasonable price for the fruit.” 

The load represented by invoice 2168 contained 17 cartons of size 36, 11 
cartons of size 48, 494 cartons of size 54, and 406 cartons of size 66 tangelos. 
Applicable market quotations for size 56 to 80, show $11.00 to $12.00 per 
carton. Since complainant has limited itself to a net return of $4.00 per 
carton, it is entitled to $3,712.00 for this fruit.’ The record does not reflect 
that respondent has paid any part of this amount to complainant. 

This load also contained a lot of U.S. No. 1 Robinson tangerines which had 
been sold at the following f.o.b. prices: 3 cartons of size 80 at $21.50, 25 
cartons of size 100 at $21.50, 89 cartons of size 120 at $21.50, and 55 cartons 
of size 150 at $15.00, or a total of $3,340.50. These prices are reflected on the 
invoice attached to the formal complaint. As stated in finding 24, respondent 
paid complainant by check, on November 28, 1989, in the amount of $7,755.50, 
which specifically referenced invoice No. 2168 as being paid in the amount of 
$3,340.50. The check had on the attachment in all caps across the bottom: 
"ATTACHED CHECK IS IN FULL SETTLEMENT OF ITEMS STATED 


See M. Offutt Co., Inc. v. Caruso Produce, Inc., supra note 3. 
"Since this is a net amount no deductions were contemplated to apply to this figure. 


See M. Offutt Co., Inc. v. Caruso Produce, Inc., supra note 3. 


Since this is a net amount no deductions were contemplated to apply to this figure. 
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ABOVE." Respondent claims that this entire invoice was the subject of an 
accord and satisfaction. We do not agree. The $3,340.50 paid in full the 
amount due for the Robinson tangerines which were sold at a price. No 
payment at all was made on the K-Early tangelos. While this was not 
expressly stated on the check stub, it is the clear implication from the amount 
of the payment, and is in fact what was intended by the payor. To find that 
such payment accomplished an accord and satisfaction as to the tangelos 
would be contrary to the manifest intent of both parties at the time the check 
was tendered and negotiated.” 


Invoice No. 2234 

The fruit represented by this invoice was sold on a price after sale basis, 
and the invoice attached to the formal complaint supports this. However, 
there is no indication in the record that the parties ever agreed on a price. 
There is no evidence that the produce was damaged on arrival, and, as stated 
earlier, we are not disposed to accord respondent’s accounting any weight in 
arriving at a reasonable price. Accordingly, we will use Market News Service 
prices in order to determine a reasonable price for the fruit.” 

The load represented by invoice 2234 contained 108 cartons of size 54 
tangelos. Applicable market quotations for size 56 to 80, show $9.00 to $10.00 
per carton. Since complainant has limited itself to a net return of $4.00 per 
carton, it is entitled to $432 for this load.” The record does not reflect that 
respondent has paid any part of this amount to complainant. 

Invoice No. 2242 

Respondent asserts in its answering statement that the 405 cartons of size 
54, and 360 cartons of size 66 tangelos were sold on a price after sale basis, 
and the invoice attached to complainant’s formal complaint is in agreemeat. 
The invoice shows beside the listing of the tangelos a hand written accounting, 
apparently done by respondent, which yields a net return on such tangelos of 
$2.00 per carton. Complainant made no objection to this return and does not 


Cf. Louis Caric & Sons v. Ben Gatz Co., 38 Agric. Dec. 1486 at 1498 (1979); Mendelson- 
Zeller v. Season Produce, 31 Agric. Dec. 1288 (1972); James Burns & sons v. Dakota Chief Sales, 
19 Agric. Dec. 110 (1960); Spada Distributing Co., Inc. v. Frank Kenworthy Company, 17 Agric. 
Dec. 347 (1958). 


"See M. Offutt Co., Inc. v. Caruso Produce, Inc., supra note 3. 


“Since this is a net amount no deductions were contemplated to apply to this figure. 
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request any additional amount for the tangelos in the formal complaint. Such 
invoice is also in agreement with respondent’s contention that the 8 cartons 
of size 80 and 277 cartons of size 100 Robinson tangerines were originally sold 
for an f.o.b. price of $20.00 per carton, or $5,700.00. However, the invoice 
shows the $20.00 price marked through and $16.00 written in in a different 
hand. Complainant contends in a letter sent to this Department during the 
informal stages of this proceeding that this invoice was originally invoiced at 
$5,700.00, that an unauthorized deduction was taken in the amount of 
$1,140.00, and that only $4,560.00 has been paid. Respondent asserts in its 
answering statement that it was agreed between the parties that the reduction 
to $16.00 would be made. Complainant replied in its statement in reply that 
it stood by its earlier assertions as to this invoice. We conclude that 
respondent has failed to prove that the contract was modified to call for 
payment in the reduced amount. The balance of $1,140.00 remains due from 
respondent to complainant. 

Invoice No. 2281 

This invoice covered 324 cartons of tangerines originally billed at $22.50, 
as shown by complainant’s invoice attached to the formal complaint. Such 
invoice shows the original amount marked through and the amount of $12.00 
inserted. On December 6, 1989, respondent sent complainant a check 
specifically referencing this invoice as paid in the amount of $3,888.00, and 
stating on the attachment that "ATTACHED CHECK IS IN FULL 
SETTLEMENT OF ITEMS STATED ABOVE." Complainant negotiated 
this check. As in previous transactions, there is insufficient evidence to 
indicate that the parties entered into an agreement, prior to the sending of the 
check, for a reduction in the invoice price. The only question on this record 
for our consideration is whether there was a good faith dispute, prior to 
negotiation of the check by complainant, as to the transaction. 

The question has been raised by some, whether a good faith dispute is any 
longer necessary as a precondition to an accord and satisfaction taking place. 
The question is based upon the history of accord and satisfaction, and is 
rooted in dicta in Pinnel’s Case, 5 Coke 117a (1602), which was later made the 
basis for decision in Foakes v. Beer, 9 App Cas. 605 (1884). The rule adopted 
in that case was that the payment by installments of a liquidated debt, all of 
which was overdue, could not discharge the debtor’s obligation to pay the 
remaining interest on the debt even though the creditor had expressly agreed 
that it should be operative as a total discharge. The problem in the judges 
minds was, of course, lack of consideration. Foakes v. Beer has been followed 
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in almost all American jurisdictions. The two exceptions are New 
Hampshire” and Mississippi.” At any rate, the requirement of a good faith 
dispute historically rests upon the need for consideration when making a part 
payment of a liquidated debt. Accordingly, the question has been raised 
whether UCC § 2-209(1), which eliminates the requirement of consideration 
for a modification of a contract, has also eliminated the need for a good faith 
dispute in order for an accord and satisfaction to take place. 

The question was addressed in a footnote to A. Sam & Sons Produce 
Company, Inc. v. Sol Salins, Inc.,% where we stated: 


",. while the UCC eliminates the need for consideration in connection 
with a settlement effectuated by a conditional payment check (see UCC 
§ 3-408, Official Comment 2), and by implication perhaps also the need 
for any dispute based upon such need (see R. Anderson, supra note 5, 
at § 3-408:37), the requirement of good faith, as well as the overriding 
purposes of the Act, require the presence of a bona fide dispute for the 
effectuation of an accord and satisfaction. This is true for several 
reasons. First, a dispute puts the creditor on notice so that the payment 
may not be accidentally processed in a routine manner. Second, and 
more importantly, a good faith dispute furnishes a reason for 
compromising, or failing to pay according to the original agreement, an 
indebtedness otherwise valid on its face. This latter reason coincides 
with the very important requirement of ’full payment promptly’ imposed 
by the Act and this Department’s regulations. See 7 U.S.C. § 499b(4) 
and 7 C.F.R. § 46.2(aa).” 


It is clear that respondent is now contending that there was an agreement to 
a reduction in price on the transaction. The question is whether any such 
contention was brought to complainant’s attention at the time the check was 
tendered. The only light we have on the subject is contained in complainant’s 
letter to this Department, written on April 2, 1990, in response to a letter 
from respondent to this Department written on March 23, 1990, and in which 


Frye v. Hubbell, 68 A. 325, 74 N.H. 358 (1907). 
*Clayton v. Clark, 22 So. 565, 22 So. 189, 74 Miss. 499 (1896). 


2550 Agric. Dec. 1044, at 1053 n. 13 (1991). 
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the assertion of an agreed reduction in price is made. In complainant’s letter 
Jim Bronson states in relevant part as follows: 


Eustis lot #2281 . . . inaccurate, our records show Auster was invoiced 
$2,250.00 [complainant means $22.50] f.o.b. for 324 cases of Sunburst 
tangerines - Auster remitted on a $12.00 f.0.b. basis, unauthorized. The 
only comments Mike made were that his competition was selling 
cheaper and the fruit was not as fancy as last year, no mention of a 
$10.50 deduction was ever made... . 


Paragraph four: Eustis had no knowledge until receipt of checks a 
month later, that there had been any deductions made - at which time 
I did protest to Mike Auster. In fact, it was as a result of these 
unauthorized deductions taken in November, that Eustis Fruit did not 
ship Auster Co. a single box of fruit past December Sth, despite 
Christmas ad activity. 


The first paragraph quoted above appears to us to assert only that the 
unauthorized deduction was preceded by a complaint about the competition 
and that the fruit was not as fancy as last year. This type of complaint would 
not, in itself, show a dispute such as would support a cut in price. The 
second paragraph quoted above responded to “[p]aragraph four" in Auster’s 
March 23, letter. "Paragraph four" was preceded by a listing of four invoices, 
including the invoice in question, in which Auster set forth the amount 
originally billed and the amount it had paid. "Paragraph four" read as follows: 


At no time were these changes in price or in receipt of checks protested 
by Eustis. How could they protest, since they had agreed to the 
changes. 


A protest of deductions, made by the party receiving a partial payment check, 
does not, however, show that there was a bona fide dispute about the 
transaction as to which the deductions were made. We conclude that 
respondent has not met its burden of proving one of the essential elements of 
the alleged accord and satisfaction as to invoice No. 2281. The sum of 
$3,402.00 remains due from respondent to complainant on this invoice. 
Invoice No. 2287 

The load represented by this invoice contained U.S. No. 1 Nova tangelos, 
Blue Star brand, consisting of 25 cartons of size 54, and 58 cartons of size 66, 
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at $10.50 per carton, f.o.b, or $871.50; and also containing U.S. No. 1 
Robinson tangerines, consisting of 200 cartons of size 80 at $18.50, 225 cartons 
of size 100 at $18.50, and 542 cartons of size 120 at 16.50. The tangelos were 
paid by respondent and are not in dispute. However, the same situation exists 
as to the Robinson tangerines as existed with the tangerines in invoice No. 
2281. The payment by check (see finding 32) did not accomplish an accord 
and satisfaction for the same reasons as set forth in regard to invoice No. 
2281. The sum of $5,435.50 remains due from respondent to complainant on 
this transaction. 
Invoice No. 2294 

The load covered by this invoice contained U.S. No. 1 tangerines, Blue Star 
brand, consisting of 99 cartons of size 80, 89 cartons of size 100, and 323 
cartons of size 120, all at $18.50 per carton, and 29 cartons of size 150 on a 
price after sale basis, f.o.b. Respondent asserts that the contract was modified 
to call for the 511 size 80, 100, and 120 tangerines to be sold at $12.00 and the 
size 120 at $10.00, and that an accord and satisfaction was entered into 
affirming these prices when complainant accepted the check as set forth in 
finding 34. However, the same situation exists as to these tangerines as 
existed with the tangerines in invoice No. 2281. The payment by check (see 
finding 34) did not accomplish an accord and satisfaction for the same reasons 
as set forth in regard to invoice No. 2281. The 511 cartons of size 80,100, and 
120 tangerines had a total invoice price of $9,453.50. The 29 cartons of size 
150 had a market value in Chicago, according to the applicable market report 
of $18.50 per carton, or $536.50. From this should be deducted a reasonable 
profit of 15 percent or $80.47, and freight in the amount of $1.10 per carton, 
or $31.90, for a reasonable value for the 29 cartons of $424.13. Respondent 
has paid complainant $6,422.00. The sum of $3,455.63 remains due from 
respondent to complainant on this transaction. 
Invoice No. 2314 

This invoice covered one truck load containing U.S. No. 1 Nova tangelos, 
Blue Star brand, consisting of 30 cartons of size 54 at $10.50, 129 cartons of 
size 66 at $9.50, and 111 cartons of size 80 at $5.50, f.o.b, or a total of 
$2,151.00; and containing U.S. No. 1 Robinson tangerines, consisting of 130 
cartons of size 80 at $18.50, f.0.b. The Nova tangelos were paid for in full by 
respondent’s December 13, 1989 check.” Respondent asserts that the 
contract was modified as to the tangerines to call for the them to be sold at 


**See finding 37. 
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$12.00, and that an accord and satisfaction was entered into affirming this 
price when complainant accepted the check as set forth in finding 36. 
However, the same situation exists as to these tangerines as existed with the 
tangerines in invoice No. 2281. The payment by check (see finding 36) did not 
accomplish an accord and satisfaction for the same reasons as set forth in 
regard to invoice No. 2281. The sum of $845.00 remains due from respondent 
to complainant on this transaction. 
* * &* 

The total amount which we have found due and owing from respondent to 
complainant is $61,347.05. Respondent’s failure to pay complainant this 
amount is a violation of section 2 of the Act for which reparation should be 
awarded to complainant with interest. 

Respondent’s counterclaim, since it arose out of the deficits shown on 
respondent’s accountings concerning the same transactions as are the subject 
of the formal complaint herein, should be dismissed. 


Order 


Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation, $61,347.05, with interest thereon at the rate of 
13% per annum from January 1, 1990, until paid. 

The counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 


SOL SALINS, INC. v. FJL, Inc. d/b/a STARR PRODUCE. 
PACA Docket No. R-91-325. 
Decision and Order issued May 12, 1992. 


Eric Paul, Presiding Officer. 

Silberberg & Rosenberg, McLean, VA, for Complainant. 
Respondent, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
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amount of $124,669.70 in connection with transactions in interstate commerce 
involving various lots of mixed fresh fruits and vegetables. Respondent filed 
an answer admitting certain jurisdictional allegations and its failure to pay 
$16,349.90 in connection with C.O.D. purchases of perishable Agricultural 
Commodities in interstate commerce between November 15, 1990, and 
November 19, 1990, for which payment checks were returned for reason of 
insufficient funds. Respondent denied having sufficient information to admit 
or deny failing to pay $108,319.80 that it was alleged to owe for transactions 
between September 24, 1990 and October 27, 1990. Finally, respondent 
denied owing the total amount sought in the complaint, $124,669.70, and 
requested an oral hearing. 

On November 30, 1991, a decision and order was issued awarding 
complainant reparation as to the admitted amount of $16,349.90 plus interest. 
On January 28, 1992, an oral hearing was held in Washington D.C., where the 
parties are engaged in business, with respect to the remaining allegations for 
which an award of reparation in the amount of $108,313.80 is sought. One 
witness testified on behalf of complainant and 131 exhibits were admitted. 
Respondent failed to appear at the hearing. No briefs were filed, and 
complainant did not file a claim for legal fees and expenses. 


Findings of Fact 


1. Complainant is a corporation organized and existing under the laws of 
the District of Columbia, and its business address is 1325 5th Street, N.E., 
Washington, D.C. 20002. 

2. Respondent is a corporation whose business address is 1300 5th Street, 
N.E., Washington, D.C. 20002. 

3. At the time of the transaction involved herein, respondent was licensed 
under the Act as a corporation, FJL, Inc., also trading as Starr Produce. 

4. Beginning September 24, 1990 and continuing through October 27, 
1990, as more specifically set forth on the sales tickets or invoices issued by 
complainant that have been admitted as complainant’s exhibits Nos. 1 thru 33 
and 35 thru 131, complainant sold various lots of mixed fruits and vegetables 
to respondent. The fruits and vegetables so sold by complainant were all 
perishable agricultural commodities under the Act, and were all accepted by 
respondent in interstate commerce. 

5. Respondent was billed a total of $108,319.80 in connection with these 
purchases, and complainant ran a computer printout of accounts receivable on 
September 23, 1991 showing that this amount, as well as the $16,349.90 that 
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was addressed in the November 30, 1991 decision and order, remained unpaid. 

6. Witness Daniel Raymond Salins, complainant’s comptroller, testified 
that the amounts billed pursuant to complainant’s exhibits Nos. 1 thru 33 and 
35 thru 131, and scheduled pursuant to complainant’s exhibit No. 132, still 
remained unpaid at the time of the oral hearing. Mr. Salins explained that he 
had met with a representative of the respondent, one "Manny’, as respondent 
had requested in its answer, but that he was not advised as to the identity of 
the specific transactions in which respondent had previously contended that 
payments totalling a few hundred dollars were made. Because respondent 
provided complainant with no evidence of such payments, complainant 
declined to make any adjustments at the close of this meeting, and presented 
testimony at the oral hearing that the full billed amount of $108,319.80 
remained unpaid. Mr. Salins also testified that the additional $16,349.90 plus 
interest awarded by the November 30, 1991 decision and order remained 
unpaid at the time of the hearing on January 28, 1992. 

7. The individual purchases of mixed fruits and vegetables in these 
transactions were small volume purchases that often moved on a daily basis 
between complainant’s place of business at 1325 5th Street, N.E., Washington, 
D.C. 20002, and respondent’s place of business at 1300 Sth Street, N.E., 
Washington, D.C. 20002. Complainant presented no written documentation 
of such transportation and delivery. 

8. The informal complaint in this reparation proceeding was filed on 
December 20, 1990, which is within nine months after the causes of action 
herein accrued. 


Conclusions 


Complainant, as moving party, has the burden of proving the terms of the 
contracts, respondent’s breach of such contracts, and the resulting damages by 
a preponderance of evidence. New York Trade Association v. Sidney Sandler, 
32 Agric. Dec. 702 (1973); W. W. Rogers & Sons v. California Produce 
Distributors, Inc., 34 Agric. Dec. 914 (1975); Sun World International, Inc. v. 
J. Nicholas Produce Co., 46 Agric. Dec. 893 (1987). 

The respondent failed to appear at the hearing. Complainant presented 
credible evidence of the transactions that it alleged had occurred between 
September 24, 1990 and October 27, 1990 in the form of sales tickets or 
invoices. These documents, complainant’s exhibit’s Nos. 1 thru 33 and 35 thru 
131 had previously been served upon respondent as exhibits to the formal 
complaint. At the hearing, these formal complaint exhibits were admitted as 
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complainant’s exhibits along with a written analysis of complainant’s accounts 
receivables from sales to respondent. Oral testimony was presented respecting 
these exhibits and the unpaid status of respondent’s purchases from 
complainant’s comptroller, witness Daniel Raymond Salins. Mr. Salins 
testified that he had reviewed the complainant’s records with respect to the 
transactions alleged in the complaint, and that the allegations in the complaint 
were true and correct (Tr. 8). Delivery to respondent, and acceptance by 
respondent, of the mixed fruits and vegetables sold in these transactions were 
expressly alleged in the formal complaint. Mr. Salins further testified that the 
computer print out that he prepared of the accounts receivables from these 
transactions (complainant’s exhibit 132) was presented twice to respondent - 
once in the fall and once in December, and that the representative of 
respondent that he met with had never disputed any of the entries on this 
document. Under the circumstances, we conclude that delivery and 
acceptance of the commodities billed has been adequately established. We 
conclude that complainant fully satisfied its burden of proof. The fruits and 
vegetables identified on complainant’s sales tickets were all perishable 
agricultural commodities. Although the specific origins of these commodities 
is not identified, witness Salins testified that there is no commercial 
production of fruits and vegetables in the District of Columbia, and the term 
interstate or foreign commerce is defined in the Act to include commerce 
“within the District of Columbia." 7 U.S.C. § 499a (3). Respondent purchased 
and accepted in interstate commerce perishable agricultural commodities 
having a total purchase price of $108,319.80 in the disputed transactions. 
Respondent’s failure to pay complainant this amount is a violation of Section 
2 of the Act for which reparation should be awarded to complainant with 
interest. 


Order 


Within 30 days from the date of this Order, respondent shall pay to 
complainant as reparation, $108,319.80 with interest thereon, at the rate of 
13% per annum from November 1, 1990, until paid. 

Copies of this order shall be served upon the parties. 
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RONNIE CARMACK v. DELBERT E. SELVIDGE, d/b/a SELVIDGE and 
SONS PRODUCE CO. 

PACA Docket No. R-91-198. 

Decision and Order issued May 27, 1992. 


"To Handle" and "Open" are terms consistent with an open price sale rather than a 
consignment agreement. 


Receipt marked "to Handle" and "open" are insufficient, without further evidence, to constitute 
an agreement to handle produce on a consignment basis. "To handle" is more ambiguous than 
other terms which we have held to be insufficient to warrant finding a consignment agreement. 
Similarly, Section 2-305 of the Uniform Commercial Code makes "open" an applicable contract 
term where there is "a contract for sale even though the price is not settled." Here, the parties 
entered into an enforceable contract for sale of produce although the price of produce was 
undetermined at time of delivery. 


Factors in determining reasonable value of produce in absence of agreement by the parties. 


To determine the reasonable value of produce in the absence of agreement as to price by the 
parties, examine: 1) the average price of similar produce at time and place of delivery as 
reported in the Market News Service reports; and 2) any accountings of sale submitted by the 
parties. In an open price sale, the receiver has no duty to account for the produce. Should the 
parties fail to reach agreement as to price, however, the receiver fails to account accurately and 
in detail at his own risk. The risk is placed on the receiver because an accurate accounting may 
be the only reliable evidence of reasonable price as to the particular produce involved in the sale. 
Here, because the receiver failed to provide a proper accounting, reasonable value was 
determined from the results of a PACA accounting. 


Dump discount is not warranted in open sales transactions. 


In an open sale transaction, dumping of any portion of the produce must be substantiated by a 
dump certificate or other appropriate evidence. In a consignment transaction, the regulations 
promulgated pursuant to the PACA require "proof as to the quantities of of produce destroyed 
or dumped in excess of five percent." Here, the PACA investigator mischaracterized the contract 
as one of consignment rather than sale and erroneously granted a five percent dump discount. 


The report of investigation prepared by PACA is advisory in nature. 


The Report of Investigation is prepared to facilitate negotiations and private resolution between 
the parties and is advisory in nature. The Report of Investigation contains both factual findings 
and advisory opinions, and is included as evidence in the proceeding to be considered by the 
Presiding Officer. The report itself is neither binding on the Presiding Officer nor determinative 
of the Presiding Officer’s legal conclusions. In this case, the Presiding Officer has the discretion 
to adopt in part and reject in part the account of sale prepared by the investigator and included 
in the Report of Investigation. 
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Where a tender has been accepted, the buyer must notify the seller within a reasonable time 
or be barred from recovery. 


The Uniform Commercial Code, Section 2-607(3)(a) provides that "[w]here a tender has been 
accepted, the buyer must within a reasonable time after he discovers or should have discovered 
any breach notify the seller of breach or be barred from recovery.". When buyer notifies seller 
of dump twenty days after delivery, buyer is barred from recovery. 


Joann Waterfield, Presiding Officer. 

Complainant, Pro se. 

Gary Meyer, New York, NY, for Respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 449a et seq.). A timely 
complaint was filed with the Department on February 20, 1991 in which 
complainant seeks a reparation award against the respondent in the amount 
of $4,329.99 in connection with the sale and shipment of two trucklots of 
tomatoes in interstate commerce. 

A copy of the formal complaint was served upon the respondent, which 
filed an answer thereto denying the material allegations of the complaint. 

Since the amount claimed in the formal complaint does not exceed 
$15,000.00, the shortened method of procedure provided in section 47.20 of 
the Rules of Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this 
procedure, the verified pleadings of the parties are considered part of the 
evidence of the case, as is the Department’s Report of Investigation. In 
addition, the parties were given the opportunity to file evidence in the form 
of verified statements and briefs. Respondent filed an answering statement 
and complainant filed a statement in reply. 


Findings of Fact 


1. Complainant, Ronnie Carmack, hereinafter referred to as Carmack, is 
an individual whose post office address is Route 1, Box 126, Gates, Tennessee 
38037. 

2. Respondent, Delbert E. Selvidge d/b/a Selvidge and Sons Produce 
Company, hereinafter referred to as Selvidge, is an individual whose post 
office address is 2426 Airline Drive, Houston, Texas 77009. At the time of 
the transactions involved in this proceeding, Selvidge was licensed under the 
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Act. 

3. On or about August 3, 1990 and August 4, 1990, Carmack and Selvidge 
entered into agreement(s) under whose terms Carmack either sold or 
consigned tomatoes to Selvidge. The exact terms of these transactions are not 
known; however, these transactions are not in dispute. 

3. On or about August 7, 1990 and August 11, 1990, Carmack sold and 
shipped two trucklots of tomatoes (958 cartons) on an open sale basis from 
loading points in Gates, Tennessee to Selvidge in Houston, Texas. These 
tomatoes were unloaded and integrated with the tomatoes on hand from the 
August 3, 1990 and August 4, 1990 transactions. 

4. At the time of each delivery now in dispute, Selvidge prepared a 
receipt. The August 7, 1990 receipt acknowledges receipt of 548 cartons of 
tomatoes and is marked “[t]oo handle" [sic]. The August 11, 1990 receipt 
acknowledges receipt of 410 cartons of tomatoes and is marked "[o]pen". 

5. Neither the August 7, 1990 nor the August 11, 1990 shipment of 
tomatoes was inspected at shipment point or destination point. 

6. On August 27, 1990, Selvidge issued to Carmack an Account of Sale 
and a check in the amount of $1,451.00. Carmack subsequently cashed the 
check. No other payment for the tomatoes has been proffered. 

7. An investigator from the Department of Agriculture Fruit and 
Vegetable Division conducted an investigation of Selvidge’s records. His 
examination revealed that Selvidge resold the tomatoes at the following 
average price per box: 


Large tomatoes: $9.1505 
Medium tomatoes: $6.4241 
Small tomatoes: $5.0000 


8. An informal complaint was received by the Department on September 
4, 1990. A complaint was filed with the Department on February 20, 1991 


which was within nine months after the cause of action arose. 


Discussion 


The parties dispute whether $4,329.99 remains due Carmack from Selvidge 
for two trucklots of tomatoes delivered to Selvidge on August 7, 1990 and 
August 11, 1990, respectively. The formal complaint alleges that Carmack 
sold Selvidge 958 cartons of tomatoes for an agreed upon price of $5,789.99. 
However, Carmack’s informal complaint (attached as an exhibit to its 
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complaint and contained in the Report of Investigation) alleges that tomatoes 
were sold on a consignment basis. Carmack also alleges that the tomatoes 
were delivered in conformity to the contract, that Selvidge failed to provide 
a true and accurate account of sale, and that Selvidge underpaid for the 
tomatoes by $4,329.99. Selvidge denies that it contracted with Carmack and 
that the tomatoes were accepted. If a contract is found, Selvidge offers, as 
affirmative defenses, that the tomatoes were not the kind, quality, grade, and 
size called for, that Carmack breached the contract by failing to refrigerate the 
tomatoes during transit, that Selvidge rendered a true and accurate account 
of sale to Carmack, that Selvidge remitted the total net proceeds due, and that 
Carmack accepted $1,451.00 as full payment. 

The first issue to be decided is whether the parties entered into a contract 
for the tomatoes. In support of the existence of a contract between the 
parties, Carmack alleges he personally negotiated the contract with Bob Davis, 
Selvidge’s agent. Selvidge denies any negotiations occurred but fails to put 
forth any evidence (e.g. an affidavit from Bob Davis) to rebut Carmack’s 
verified assertion. To support its allegation, Carmack submits signed receipts 
reflecting Selvidge’s receipt of 548 cartons of tomatoes on August 7, 1990 and 
410 cartons of tomatoes on August 11, 1990, and an accounting of sale. The 
receipts and the account of sale were prepared on "Selvidge & Sons" 
letterhead and appear to have been prepared by Selvidge or its agent. 
Although none of the documents standing alone is a contract, each document 
is a manifestation that the parties contracted for the tomatoes. 

The receipts created by Selvidge fulfill the same purpose as would invoices 
in an f.o.b. contract. In prior decisions, we have held that invoices are 
evidence that a contract exists. Casey Woodwyk, Inc. v. Albanese Farms, 31 
Agric. Dec. 311 (1972). In this case, Selvidge would have us discount the 
meaning of documents it presented to Carmack even though Selvidge does not 
explain the receipts and does not deny creating them. In Pacific Fruit, Inc. v. 
Peter J. Bonafede, we held that a buyer could not object to the contractual 
terms reflected on shipper’s invoice when buyer did not deny receiving the 
invoice or make prompt objections to the contents of the invoice. Pacific 
Fruit, Inc. v. Peter J. Bonafede, 45 Agric. Dec. 371 (1986). Similarly, Selvidge 
cannot here object to a finding that Selvidge and Carmack contracted for 
tomatoes when that finding is based on contractual terms found on the face 
of receipts created by Selvidge and to whose terms Selvidge neither objects 
nor explains. 

Although the face of the complaint alleges Carmack and Selvidge 
contracted for the sale of tomatoes at an agreed upon price, and the informal 
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complaint alleges Carmack consigned the tomatoes to Selvidge, it is clear from 
the evidence contained in the record that the contract called for the sale of 
tomatoes on an open price basis. The August 7, 1990 receipt is marked "Too 
handle" [sic]; the August 11, 1990 receipt is marked "Open". Neither receipt 
contains any other price terms. The phrases "to handle" and "open" are 
indicative of open sale transactions, rather than consignment agreements. We 
have held, for example, that "handle best possible" or “handle to best 
advantage" are insufficient to constitute authorizations to the buyer to sell the 
produce on consignment. Ralph Samsel v. L. Gillarde Sons Co., 19 Agric. 
Dec. 374 (1960). Here, the receipt marked "[t]oo handle" [sic] is more 
ambiguous than either of these terms, and is similarly insufficient to warrant 
finding that Carmack consigned the tomatoes to Selvidge. 

The term “open" reflects an undetermined price and is equivalent to the 
term "price arrival". J. Macchiaroli Fruit Co. v. Ben Gatz Co., 38 Agric. Dec. 
565. The regulations promulgated pursuant to the PACA define "price arrival" 
to mean "in the absence of a contrary specific understanding . . . that the 
produce is shipped . . . direct to the customer . . . for the benefit of the 
customer, the price to be subject to agreement between the customer and the 
[shipper] upon the arrival of the produce at the customer’s destination, with 
sufficient time for inspection." 7 C.F.R. 46.43(cc). That is, the parties agreed 
to the sale of produce but, at the time of contracting, the parties failed to 
agree on the price. The Uniform Commercial Code makes “open" an 
applicable contract term where there is "a contract for sale even though the 
price is not settled.". U.C.C. §2-305. Here, “open” was written on a receipt 
prepared by a Selvidge employee. The price of the tomatoes at time of 
delivery, then, was still undetermined although the parties had entered into an 
enforceable contract for the sale of tomatoes. Such an understanding is 
consistent with the regulations and with an open sale transaction in which the 
earliest time the parties will reach a final determination as to price is time of 
delivery. Because Selvidge provides no contrary meaning, we assume the 
receipts were written at time of delivery, that the parties had not reached a 
final determination as to price terms, and that the receipts reflect sale of the 
tomatoes on an open price basis. 

Carmack’s conflicting allegations as to the terms of the contract do not 
preclude its recovery. We have held in earlier cases that an error in a 
pleading is not fatal to its validity. B.G. Sales v. Sin-Son Produce Co., Inc., 43 
Agric. Dec. 1991 (1984). As long as Carmack’s pleadings apprise Selvidge of 
the essential nature of the claim, Carmack’s pleadings are not required to 
meet technical requirements. Coastal Produce Co. v. Joe Perrone & Co., 8 
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Agric. Dec. 1050 (1949); Royal Valley Fruit Grower’s Ass’n v. Hamady Bros. 
Food Markets, Inc., 37 Agric. Dec. 1925 (1978). Similarly, in an opinion by the 
second circuit, the court held that "there must be an entire abandonment of 
the very substance of the dispute as to which the [respondent] was summoned, 
and the substitution of another which he could not have anticipated, and which 
he had no opportunity to meet" before a defect in the pleadings is fatal to the 
claim. Armand Co. v. FTC., 84 F.2d 973, 975 (2d Cir., 1936), cert. denied, 299 
U.S. 597 (1936). Considering the evidence submitted by Carmack, we find 
that the inconsistencies in the pleadings do not defeat Carmack’s claim 
because the underlying transactions (i.e. the shipment of two trucklots of 
tomatoes) are identical and the conflicting allegations do not injure Selvidge 
or its defense. The essential nature of the claim never changes: Carmack 
either sold or consigned the tomatoes to Selvidge and Selvidge failed to remit 
the appropriate price for the tomatoes to Carmack. Carmack proves by a 
preponderance of the evidence that Carmack and Selvidge intended to 
contract for two trucklots of tomatoes; the evidence in the record proves the 
parties entered a sales contract on an open price basis. 

Having found that the contract was one of sale, we turn now to Selvidge’s 
denial that it accepted the produce. Carmack submits an affidavit from the 
truck driver in which the driver attests "I personally inspected all of the boxes 
unloaded on each occasion" (emphasis added). His statement is 
uncontroverted by Selvidge and, therefore, in the absence of other persuasive 
evidence, must be taken as true. Sun World International, Inc. v. Bruno 
Dispoto Co., 42 Agric. Dec. 1675 (1983). In addition, the account of sale 
prepared by Selvidge reflects resale of the produce. Each act, unloading the 
produce from the truck and reselling the produce, is an assertion of control 
over the tomatoes by Selvidge and manifests Selvidge’s acceptance of the 
tomatoes as delivered. See (7 C.F.R. 46.2(dd)(1) (unloading); Theron Hooker 
v. Ben Gatz Co., 30 Agric. Dec. 1109 (1971) (unloading); and Dave Walsh Co. 
v. Tom Lange Co., Inc., 42 Agric. Dec. 2085 (1983) (reselling). As there is no 
other persuasive evidence to the contrary, we find that Selvidge accepted the 
tomatoes. 

Having accepted the tomatoes, Selvidge is liable to Carmack under the 
contract. Because the contract’s price terms were left open, Carmack is 
entitled to the reasonable value of conforming tomatoes in Houston, Texas on 
August 7, 1990 and August 11, 1990, respectively, less damages caused by any 
breach of contract by Carmack. Cal/Mex Distributors, Inc. v. Tom Lange 
Company, Inc., 46 Agric. Dec. 1113 (1987). Utilization of reasonable value to 
determine a price for the tomatoes is in accord with the "open price term" 
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contracts referred to in the Uniform Commercial Code, Section 2-305. That 
section, in relevant part, provides that “the parties if they so intend can 
conclude a contract for sale even though the price is not settled. In such a 
case the price is a reasonable price at the time for delivery if ... (b) the price 
is left to be agreed by the parties and they fail to agree." 

Under normal circumstances, we would examine two factors to determine 
the reasonable price of tomatoes at the time and place of delivery: 1) the 
average price of similar tomatoes at the time and place of delivery as reported 
in the Market News Service reports; and 2) any accountings of sale submitted 
by the parties. Unlike a consignment agreement, the receiver in an open sale 
contract has no duty to account for the produce. Should the parties fail to 
reach an agreement as to price, however, the receiver fails to account 
accurately and in detail at its own risk; risk is placed upon the receiver 
because an accurate accounting may be the only reliable evidence of a 
reasonable price as to the particular produce involved in the sale. In the 
transactions now in dispute, we are forced to place sole reliance on the 
accountings of sale contained in the record as the only evidence of reasonable 
price for tomatoes in the Houston market on August 7, 1990 and August 11, 
1990 because Market News Service discontinued reporting market prices in 
Houston, Texas before August of 1990. Both Carmack and Selvidge submit 
an account of sale; each claims its account reflects the true reasonable value 
of the tomatoes. Although neither party is under a duty to prepare or submit 
an account of sale, we must rely on the submitted accounts to determine the 
contract price because they provide the only available measure of the 
tomatoes’ reasonable value. 

Selvidge asserts that it rendered a true and accurate account of sale to 
Carmack on August 27, 1990. The details of that account of sale are set forth 
below: 


Quantity Description Price Amount 


176 Lg. Tomato 7.00 $1,232.00 
12 Lg.Tomato 5.00 $ 60.00 
6 Med. Tomato 5.00 $ 30.00 
43 Sm. Tomato 3.00 $ 129.00 


"Ronnie-last 516 boxes had to be dumped." _— $1,451.00 
Although this account of sale may be true and accurate, as alleged by 
Selvidge, its brevity renders it insufficient to prove conclusively the reasonable 
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value of the tomatoes. 

A proper accounting should show a breakdown of sales of individual 
produce lots with the number of containers sold at each price and the date 
on which sales of each lot occurred. In earlier cases, we have held that to be 
accepted as an accurate reflection of the price obtained for produce, the 
account of sale rendered must be more than a summary statement. Anthony 
Brokerage, Inc. v. The Auster Co. Inc. 38 Agric. Dec. 1643 (1979). 
Unfortunately, the accounting prepared by Selvidge fails to set forth lot 
breakdowns, dates of sale, and legal justification warranting the dumping of 
any of the tomatoes. Of 958 cartons delivered to Selvidge, the accounting lists 
237 cartons sold, 516 cartons dumped, and 205 cartons whose disposition is 
unexplained. The August 27, 1990 date of the account of sale is a full twenty 
days after delivery of the first shipment and sixteen days after the delivery of 
the second shipment. Resale of the tomatoes could have taken place at any 
time during that time period. In an attempt to substantiate the necessity for 
dumping some of the tomatoes, Selvidge submits seven affidavits from various 
business persons who regularly conduct business with Selvidge. In each of the 
affidavits, the affiant attests to being present on Selvidge premises in mid- 
August of 1990 (generally, August 12 through August 15) and observing 700 
to 800 cartons of decaying tomatoes in a cooler. Presumably, from the 
affidavits, we are to infer that the unidentified tomatoes were the same 
tomatoes delivered by Carmack on August 7, 1990 and August 11, 1990, and 
that their obviously decayed condition caused Selvidge to dump at least 516 
boxes. None of the affidavits, however, links the decaying tomatoes to those 
delivered by Carmack, and Selvidge does not specifically assert that the 
decaying tomatoes are the tomatoes now in question. Assuming, arguendo, 
that the tomatoes observed by the affiants are the same tomatoes sold by 
Carmack on August 7, 1990 and August 11, 1990, we cannot grant an offset 
based on the alleged decay. We have often discounted testimonial evidence 
concerning the condition of perishable commodities, and stated the necessity 
of obtaining a neutral inspection showing the exact extent of damage. 
Chiquita Brands, Inc. v. Joseph Williams, Jr. Co. Inc. 45 Agric. Dec. 375 
(1986). Because Selvidge failed to obtain a federal inspection upon delivery, 
we cannot allow for any condition defects warranting dumping a minimum of 
516 cartons of tomatoes. For these reasons, Selvidge’s account of sale is more 
inadequate than a summary statement, and is, therefore, of no value in 
determining the reasonable value of the tomatoes. 

Carmack contends that the true value of the tomatoes was $5,780.99, a 
value $4,329.99 greater than the amount computed by Selvidge. The $5,780.99 
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figure is derived from the report of a personal PACA investigation of 
Carmack’s complaint conducted at Selvidge’s place of business. The 
investigator, using data from Selvidge’s records, determined that Selvidge 
underpaid Carmack $4,329.99 for the sale of the tomatoes. The PACA 
investigator’s itemized audit statement is set forth below: 


Lot #3: 548 received 8/7/90 Lot #4: 410 received 8/11/90 


244 large 
232 sold @ $9.1505 
12 dumped (5%) 
Total: $2,122.91 
258 medium 
245 sold @ $6.4241 


146 large 
139 sold @ $9.1505 
7 dumped (5%) 
Total: $1,271.91 
264 medium 
251 sold @ $6.4241 


13 dumped (5%) 
Total: $1,573.90 
46 small 
44 sold @ $5.00 
2 dumped (5%) 
Total: $ 220.00 


13 dumped (5%) 
Total: $1,612.44 


Total cartons sold: 521 
Total cartons dumped: 27 
Total gross proceeds: $3,916.81 
Commission @ 15%:  $ 587.52 
Total net proceeds: $3,329.29 


Total cartons sold: 390 
Total cartons dumped: 21 
Total gross proceeds: $2,884.35 
Commission @ 15%: $ 432.65 
Total net proceeds: $2,451.70 
Total Lot + Lot #4 
Gross proceeds: 

Less Expense (commission + handling): 

Net Proceeds due Carmack: 


$6,801.75 


$1,020.17 
$5,780.99 


The investigation revealed that Carmack and Selvidge entered into two 
unrelated tomato transactions on August 3, 1990 and August 4, 1990. 
Although these transactions are not involved directly in the current dispute, 
the presence of tomatoes from the earlier transactions affects our 
determination of the reasonable value of the tomatoes purchased on the later 


dates. Because Selvidge failed to assign lot numbers to any of the four 
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shipments, the tomatoes from all four shipments were commingled. Neither 
the tomatoes nor their corresponding sales records were segregated by date 
of receipt. Consequently, the investigator was unable to determine with 
specificity the actual sale prices of the tomatoes in the August 7, 1990 and 
August 11, 1990 transactions. The investigator determined the prices of the 
August 7, 1990 and August 11, 1990 tomatoes by examining the available sales 
records for each size of tomatoes sold after August 7, 1990. These sales 
records necessarily reflect sales of tomatoes received from Carmack because 
Selvidge had not received tomatoes from other shippers and had no other 
tomatoes on its premises during the August time period. To calculate the 
reasonable value of the tomatoes, the investigator determined an average sales 
price for each size of tomatoes received by Selvidge in the disputed 
transactions and multiplied that figure by the number of boxes received in 
each size”. After allowing a five percent discount for dumping, the 
investigator deducted reasonable expenses and profits from the money 
Selvidge received on resale of the tomatoes to arrive at the amount due 
Carmack from Selvidge. Based on the these computations, the investigator 
concluded that the total reasonable value of the two loads of tomatoes (after 
Selvidge’s reasonable expenses, five percent dump, and profit) amounts to 
$5,780.99. 

The five percent dump discount, however, was not warranted. The 
investigator allowed the discount because he erroneously concluded the 
contract was one of consignment, rather than sale. In a consignment 
transaction, the regulations promulgated pursuant to the Act require "proof 
as to the quantities of produce destroyed or dumped in excess of five percent 
of the shipment". 7 C.F.R. §46.23. Because the transactions in dispute involve 
a sale, not a consignment, the regulation is inapplicable. In a sale transaction, 
dumping of any portion must be substantiated by a dump certificate or other 


77For example, Selvidge received 244 boxes of large tomatoes from Carmack on August 
7, 1990 and 146 boxes of large tomatoes from Carmack on August 11, 1990, or a total of 390 
boxes of large tomatoes. After granting a five percent allowance for dumping (19 boxes), the 
investigator estimated that Selvidge sold 371 boxes. The investigator then looked at all available 
sales records for large tomatoes between August 7, 1990 and August 23, 1990; the records reflect 
the sale of 392 boxes of large tomatoes for a total value of $3,587.00. The investigator divided 
the total value ($3,587.00) by the number of boxes sold (392) and arrived at an average price of 
$9.1505 per box of large tomatoes. The investigator then multiplied that price by the number 
of boxes of large tomatoes in each of the disputed transactions to estimate what Selvidge 
received on selling the tomatoes (232 x $9.1505 = $2,122.91 (August 7, 1990); 139 x $9.1505 = 
$1,271.91 (August 11, 1990)). 
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appropriate evidence. As discussed earlier, no such proof was proffered. 

Pursuant to the Rules of Practice Under the PACA, an investigation is 
conducted whenever a complaint, informal or formal, is filed against an entity 
subject to license under the Act. 7 C.F.R. 47.7. In the course of an 
investigation, the investigator examines records submitted by the parties and, 
occasionally, examines the records of a party at the party’s premises. The 
investigator’s findings, along with his opinion as to the legal ramifications of 
the parties interactions, are compiled in a report. The report is then served 
upon both parties to facilitate negotiations and a private resolution between 
the parties. The report contains both factual findings (i.e. information 
obtained from the business records of the parties relating to the price received 
on resale of the tomatoes) and advisory opinions (i.e. his opinion that the 
agreement constituted a contract for consignment) and is included as evidence 
in the proceeding to be considered by the Presiding Officer. The report itself 
is neither binding on the Presiding Officer nor determinative of the Presiding 
Officer’s final legal judgment. Each party is given the opportunity to rebut the 
investigator’s findings in the same manner as each is allowed to submit other 
evidence. When the record is presented to the Presiding Officer for 
preparation of a decision, the Presiding Officer examines all evidence: the 
Report of Investigation, the pleadings submitted by the parties, and any other 
evidence contained in the record. The Presiding Officer considers each piece 
of evidence and renders a decision based on the totality of the evidence 
contained in the record. In this proceeding, the investigator’s findings as to 
the price per box of tomatoes is supported by evidence derived from Selvidge’s 
own file and is adopted as a finding of fact. The investigator's mistaken 
characterization of the contract as one of consignment does not defeat the 
empirical findings of his audit of Selvidge’s records. The findings relating to 
the price of the tomatoes on resale are factual in nature and originate in 
Selvidge’s own records. Unlike the investigator’s mischaracterization of the 
nature of the contract, the price findings do not require any legal 
determination. Because the investigator erroneously granted a five percent 
allowance for dumping based on his mischaracterization, his findings as to the 
amount Selvidge was obligated to remit to Carmack must be adjusted. The 
revised accounting is set forth below: 


t #3: 548 received 8 Lot #4: 410 received 8/11/90 


244 large 146 large 
244 sold @ $9.1505 146 sold @ $9.1505 
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Total: $2,232.72 
258 medium 

258 sold @ $6.4241 

Total: $1,657.42 


Total: $1,335.97 
264 medium 

264 sold @ $6.4241 

Total: $1,695.96 


46 small 
46 sold @ $5.00 
Total: $ 230.00 


Total cartons sold: 548 

Total gross proceeds: $4,120.14 
Commission @ 15%: $ 618.02 
Total net proceeds: $3,329.29 


Total cartons sold: 
Total gross proceeds: 
Commission @ 15%: 
Total net proceeds: 


Total + Lot #4 


Gross proceeds: $7,152.07 
Less Expense (commission + handling): $1,072.81 
Net Proceeds due Carmack: $6,079.26 


Based on the adjusted account of sale, we conclude that the total amount for 
the reasonable value of the two loads of tomatoes, after expenses and profits, 
is $6,079.26. 

Selvidge charges that Carmack did not submit a true and accurate copy of 
the investigator’s account of sale. As Selvidge makes no specific assertion as 
to the contents of the report, we must assume the objection is to the report’s 
heading. The original account of sale prepared by the investigator is entitled 
“Lauderdale County Produce Growers Ass’n vs. Selvidge & Sons Produce Co." 
[sic]. Examination of the work report compiled by the Fruit and Vegetable 
Division resolves this discrepancy: Carmack was assisted initially in its 
document preparation by the Lauderdale Growers’ Association and the 
Growers’ Association, rather than Carmack, was inadvertently listed as the 
complainant. Carmack’s correction of the heading of the report does not alter 
the findings contained in the report. 

Selvidge avers, as an affirmative defense, that Carmack accepted $1,451.00 
as full payment for both shipments of tomatoes. As proponent, Selvidge has 
the burden of establishing an affirmative defense by a preponderance of the 
evidence. Newmiller Farms v. Nicolls, 36 Agric. Dec. 1230 (1979). A tender 
of payment is ineffective as an accord and satisfaction unless the check is 
clearly made as payment in full. We have held, for example, that "Payment 
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in Full" or similar words written on a check are effective to denote full 
payment. Kelman Farms v. Bushman Brokerage, 34 Agric. Dec. 1146 (1975). 
In this instance, the evidence does not support Selvidge’s allegation that the 
check was offered in full settlement of the claim. Nothing written on the face 
of the check indicates it was offered in full settlement of the claim, and 
Selvidge proffers no evidence that Carmack accepted the check in full 
payment. Because Selvidge fails to substantiate that the $1,451.00 check was 
intended as full payment and accepted as such by Carmack, we find the check 
fails to constitute an accord and satisfaction of the entire contract. 

Finally, Selvidge avers that Carmack breached the contract by failing to 
ship the kind, quality, grade, and size called for by the contract. If the 
tomatoes delivered were not the ones contracted for, Selvidge had a duty to 
notify Carmack of the defects within a reasonable time. Selvidge does not 
suggest that he notified Carmack of any problems and no evidence in the 
record suggests that Selvidge did so. In addition, Selvidge alleges that 
Carmack failed to refrigerate the tomatoes while they were in transit. Such 
a failure might lead to a finding that Carmack breached its warranty of 
suitable shipping condition. However, it will be unnecessary to decide whether 
Carmack breached this warranty or any other covenant because Selvidge is 
barred from any remedy by its failure to give notice of such a breach to 
Carmack within a reasonable time. 

The Uniform Commercial Code, Section 2-607(3)(a) provides that "[w]here 
a tender has been accepted, the buyer must within a reasonable time after he 
discovers or should have discovered any breach notify the seller of breach or 
be barred from any remedy." U.C.C. 2-607(3)(a) (emphasis added). See also 
Spudco v. Yick Lung Co., Inc, 36 Agric. Dec. 715 (1977), Produce Specialists 
of Arizona, Inc. v. Gulfport Tomatoes, Inc., 42 Agric. Dec. 1194 (1983), A. C. 
Carpenter, Inc. v. Boyer Potato Chips, 28 Agric. Dec. 1557 (1969). The Official 
Comments to the U.C.C. explain that the purpose of this provision is to 
prevent commercial bad faith between the parties. In this case, Selvidge 
makes no assertion that Carmack was notified of any problems with the 
tomatoes and Carmack denies receiving any notification of condition defects 
in the tomatoes until August 27, 1990. On that date, Selvidge presented its 
account of sale to Carmack. The account of sale indicated 516 cartons of 
tomatoes had been dumped but did not provide any explanation or inspection 
certificate to justify the dumping. Under the circumstances, Selvidge is barred 
from recovering damages caused by any alleged contract breaches by 
Carmack. 

Carmack and Selvidge contracted for delivery of two trucklots of tomatoes 
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on an open sale basis. Carmack is entitled to the reasonable value of the 
produce, or the gross proceeds ($7,152.07) reduced by Selvidge’s necessary 
expenses and reasonable profits ($1,072.81) or $6,079.26. As Selvidge 
previously remitted $1,451.00, Carmack is entitled to an additional $4,628.26. 
In its complaint, however, Carmack seeks to recover only $4,329.99. 
Accordingly, Selvidge’s liability to Carmack will be limited to the amount 
claimed in the complaint, or $4,329.99. Selvidge’s failure to pay Carmack 
$4,329.99 is a violation of Section 2 of the Act for which reparation should be 
awarded to Carmack with interest. 


Order 


Within 30 days from the date of this order, respondent shall pay 
complainant as reparation $4,329.99 with interest thereon at the rate of 13% 
per annum from September 1, 1990. 

Copies of this order shall be served on the parties. 


BORTON & SONS, INC. v. FIRMAN PINKERTON CO., INC. 
PACA Docket No. R-91-184, 
Decision and Order issued May 28, 1992. 


Inspections - Adequacy of sampling - Timeliness - Good delivery - Percentage of condition 
defects allowed may be much less than is allowed by U.S. grade standards. 


Pears sold f.0.b. and shipped to contract destination in Mexico were subjected to inspection by 
Mexican government that used inadequate sampling, and therefore could not be used to show 
a breach of suitable shipping condition warranty. Second Mexican Inspection made four days 
after arrival was held not timely. Grade standards for pears which allow any amount of decay 
to be present in pears taken from storage, and still have pears meet requirements of U.S. grade, 
do not take precedence over the percentage of decay which the Department will allow for good 
delivery. 


George S. Whitten, Presiding Officer. 

Complainant, Pro se. 

Respondent, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
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Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $20,705.50 in connection with transactions in interstate and foreign 
commerce involving three loads of pears. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto, denying liability to complainant. 

The amount claimed in the formal complaint exceeds $15,000.00, however, 
the parties waived oral hearing and therefore the shortened method of 
procedure provided in the Rules of Practice (7 C.F.R. § 47.20) is applicable. 
Pursuant to this procedure, the verified pleadings of the parties are considered 
a part of the evidence in the case as is the Department’s report of 
investigation. In addition, the parties were given an opportunity to file 
evidence in the form of sworn statements, however, neither party did so. 
Neither party filed a brief. 


Findings of Fact 


1. Complainant, Borton & Sons, Inc., is a corporation whose address is 
2550 Borton Road, Yakima, Washington. 

2. Respondent, Firman-Pinkerton Co., Inc., is a corporation whose address 
is Wenatchee, Washington. At the time of the transactions involved herein, 
respondent was licensed under the Act. 

3. On or about March 29, 1990, complainant sold to respondent one truck 
load consisting of 920 cartons of U.S. No. 1 wrapped D’Anjou pears, size 150, 
Sno-Chief label, at $11.80 per carton, or $10,856.00, f.o.b. The pears were 
subjected to a federal lot inspection at shipping point on March 27, 1990, 
between the hours of 8:45 a.m. and 1:50 p.m., with the following results in 
relevant part: 


CARRIER NO./LOT LD. NO.: E278-100 


PRODUCT: PEARS 
BRAND OF STAMPING: SNO CHIEF BRAND D’Anjou 


MANIFESTED: 950 Cartons 
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TYPE AND SIZE OF CONTAINER: Size 150s noted 


GRADE: Grade defects well within tolerances. Hard. Ground color 
light green. Decay in 1/2 of samples, 3 to 7%, average 2%. U.S. NO. 
1. 


Decay is a factor of condition not affecting grade. 
Containers stamped WN CA 139 
Meets the Requirements of Export Apple and Pear Act. 


4. Respondent sold the pears to Mex-i-can Trading, Inc. of Vancouver, 
Canada, who in turn sold the pears to Promotora Agropecvaria, Internacional 
S. A. de C. V., Col De Vallo, Mexico D.F. On March 29, 1990, the pears 
were shipped by complainant to El Paso, Texas, for export to the contract 
destination of Mexico City, Mexico. 

5. On or about March 30, 1990, complainant sold to respondent one truck 
load containing of 920 cartons of U.S. No. 1 wrapped D’Anjou pears, 
consisting of 488 cartons of size 150, Sno-Chief label, at $11.80 per carton, and 
432 cartons of size 165, Sno-Chief label, at $10.80 per carton, or a total of 
$10,424.00, f.0.b. The pears were subjected to a federal lot inspection at 
shipping point on March 28, 1990, between the hours of 2:00 p.m. and 2:30 
p.m., with the following results in relevant part: 


CARRIER NO./LOT LD. NO.: E278-101 


PRODUCT: PEARS 

BRAND OF STAMPING: SNO CHIEF BRAND D’Anjou 
MANIFESTED: 950 Cartons 

TYPE AND SI F_ CONTAINER: Size 150s and 165s noted 


GRADE: Grade defects well within tolerances. Hard. Ground color 
light green, few yellowish green. Most samples no decay, many samples 
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3 to 7%, average 2%. U.S. NO. 1. 

Decay is a factor of condition not affecting grade. 
Containers stamped WN CA 139 

Meets the Requirements of Export Apple and Pear Act. 


6. Respondent sold the pears to Mex-i-can Trading, Inc. of Vancouver, 
Canada, who in turn sold the pears to Promotora Agropecvaria, Internacional 
S. A. de C. V., Col De Vallo, Mexico D.F. On March 30, 1990, the pears 
were shipped by complainant to El Paso, Texas, for export to the contract 
destination of Mexico City, Mexico. 

7. On or about March 30, 1990, complainant sold to respondent one truck 
load consisting of 920 cartons of U.S. No. 1 wrapped D’Anjou pears, size 165, 
Sno-Chief label, at $10.80 per carton, or $9,936.00, f.o.b. The pears were 
subjected to a federal lot inspection at shipping point on March 28, 1990, 
between the hours of 9:15 a.m. and 11:15 a.m., with the following results in 
relevant part: 


CARRIER NO./LOT LD. NO.: E278-102 


PRODUCT: PEARS 

BRAND OF STAMPING: SNO CHIEF BRAND D’Anjou 
MANIFESTED: 950 Cartons 

TYPE AND SIZE OF CONTAINER: 165s noted. 

GRADE: Grade defects well within tolerances. Hard. Ground color 


light green. Most samples no decay, many samples 3 to 7%, average 
1%. US. NO. 1. 


Decay is a factor of condition not affecting grade. 


Containers stamped WN CA 139 
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Meets the Requirements of Export Apple and Pear Act. 


8. Respondent sold the pears to Mex-i-can Trading, Inc. of Vancouver, 
Canada, who in turn sold the pears to Promotora Agropecvaria, Internacional 
S. A. de C. V., Col De Vallo, Mexico D.F. On March 30, 1990, the pears 
were shipped by complainant to El Paso, Texas, for export to the contract 
destination of Mexico City, Mexico. 

9. Following arrival in Mexico City, the pears were inspected by an agency 
of the Mexican government on April 11, 1990. An unsworn translation of this 
inspection supplied by respondent stated that a lot of 100 cartons was taken 
from the total of 2,756 cartons in two warehouses, and 10 samples were then 
taken randomly from the closed 100 boxes. The results were stated to have 
been as follows: 


The majority of the product show damage such as scaring, slight 
deformities, dehydrated fruit and advance stage of maturity, also three 
to five fruits per box (approximately) in a state of decomposition. 


A second inspection was made on April 15, by an agency of the Mexican 
government, and again a sample of 100 cartons was selected, but no mention 
is made of a sample of 10 being taken from the 100. The results are stated 
as follows: 


Of the 100 boxes sampled 15% of the product showed problems of 
decay. All the pear samples show scars consistent of "Fancy" grade 
pears than of U.S. # 1 grade that was the specifications in on the 
packages and they also show a high degree of dehydration. 

The general appearance of the said shipment of pears does not 
specify in the least with the certificate (the fito sana[?] certificate) issued 
by the government of the United states of America in the orig[?] of the 
product... . 


10. The formal complaint was filed on November 17, 1990, which was 
within nine months after the causes of action herein accrued. 


Conclusions 


Complainant seeks to recover the balance of the purchase price of the 
three loads of pears shipped to Mexico. Respondent asserts that the pears 
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arrived in poor condition in breach of the warranty of suitable shipping 
condition, that complainant was promptly notified, that the fruit was resold by 
the receiver in Mexico, and that the total of $10,510.50 paid by respondent to 
complainant exceeds the actual returns from the resale in Mexico. 

Complainant alleges that the contract was f.o.b. inspection final, and points 
to the inspections in Mexico as being inadequate. However, the documents 
issued by complainant in connection with the sale of the three loads of pears 
do not state that the terms of sale were f.o.b. inspection final, but rather show 
straight f.o.b. terms with complainant clearly having knowledge that contract 
destination was Mexico City.’ On the other hand, when we consider the 
allegation of inadequacy as to the inspections in Mexico, we are forced to 
agree with complainant. The sampling taken on the first inspection was 
inadequate, but more significantly, the first inspection shows only three to five 
fruit per carton affected by decay. This amounts to an average of less than 
3 percent for either size of the pears, and would fall within the range of what 
we would consider good delivery. The second inspection is too remote in time 
from time of arrival to show condition on arrival.” 

The burden is on a buyer to establish a breach as to accepted goods.? We 
are forced to conclude that respondent has not met its burden of proving that 
the pears were not in suitable shipping condition. We also note that even if 


respondent had proven a breach, it completely failed to prove any damages 
since it did not submit even the semblance of an accounting of the resale in 


The Regulations (7 C.F.R. § 46.43 (i)), in relevant part, define f.o.b. as meaning “that 
the produce quoted or sold is to be placed free on board the boat, car, or other agency of the 
through land transportation at shipping point, in suitable shipping condition . . ., and that the 
buyer assumes all risk of damage and delay in transit not caused by the seller irrespective of how 
the shipment is billed." Suitable shipping condition is defined (7 C.F.R. § 46.43()), in relevant 
part, as meaning, "that the commodity, at time of billing, is in a condition which, if the shipment 
is handled under normal transportation service and conditions, will assure delivery without 
abnormal deterioration at the contract destination agreed upon between the parties." 


*See Joe Phillips, Inc. v. Anthony Abbate Fruit Distributors, 26 Agric. Dec. 760 (1967); 
Jackson Produce Co. v. Hyman Goldsamt & Co., 18 Agric. Dec. 910 (1959); D.L. Piazza Co. v. 
Stacy Distributing Co., 18 Agric. Dec. 307 (1959); and Vaughn-Griffin Packing Co. v. Thomas 
Aeozzo & Son, 17 Agric. Dec. 1035 (1958). 


*The Grower-Shipper Potato Co. v. Southwestern Produce Co., 28 Agric. Dec. 511 (1969). 
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Mexico.‘ 

There is one other point raised by respondent which should be mentioned. 
Respondent has alleged that the inspections at shipping point show excessive 
decay. The grade standards for winter pears*allow such pears, at harvest, to 
have a maximum of 1% decay and still grade U.S. No. 1. Two of the three 
loads of pears had an average of 2% decay, but were nevertheless graded U.S. 
No. 1. This anomaly is explained by the following paragraph of the applicable 
regulations: 


§51.1309 Condition after storage or transit. 


Decay, scald or other deterioration which may have developed on 
pears after they have been in storage or transit shall be considered as 
affecting condition and not the grade. 


The subject pears were taken out of storage, and thus the decay present was 
not considered in assigning the grade of U.S. No. 1. To those who might raise 
the specter of pears with 75% decay being graded U.S. No. 1 at shipping 
point, or, after transit, at destination, we can offer the somewhat comforting 
assurance that, irrespective of U.S. grade, any decay in excess of about 3% at 


destination will be taken as showing a breach of the warranty of suitable 
shipping condition. Furthermore, knowing that decay in perishables does not 
decrease over time, had the shipping point inspection of the subject pears 
shown decay in excess of 3%, we would have found a breach in the present 


“See Santa Clara Produce, Inc., v. Caruso Produce, Inc., 41 Agric. Dec. 2279 (1982); 
Theron Hooker Co. v. Ben Gatz Co., 30 Agric. Dec. 1109 (1971); and Ice Produce v. Mickelian 
Sales, 29 Agric. Dec. 150 (1970). See also Anthony Brokerage, Inc. v. The Auster Co., Inc., 38 
Agric. Dec. 1643 (1979); Relan Produce Farms v. Rushton, 38 Agric. Dec. 1636 (1979); and 
Genbroker Corp. v. Super Food Services, 38 Agric. Dec. 83 (1979). 


°7 CFR. § 51.1300 et seq. 


‘The suitable shipping condition warranty focuses our attention on condition at 
destination in order to determine condition at shipping point. Since the warranty is an extension 
of the common law warranty of merchantability it is not tied to U.S. grade standards, although 
we, in most cases, look to such standards for a base line in making our determination as to the 
allowable amount of condition defects for good delivery under the warranty. See Lookout 
Mountain, et al. v. Consumer Produce Co., et al., 50 Agric. Dec. 960 (1991), and Harvest Fresh 
Produce, Inc. v. Clark-Ehre Produce Co., 39 Agric. Dec. 703 (1980). 
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case, in spite of the certification that they were U.S. No. 1. 

Respondent accepted the pears by reason of the fact that the receiver 
unloaded them at destination. Since respondent did not prove any breach of 
contract by complainant, respondent is liable to complainant for the full 
purchase price of the pears, less the amount already paid, or $20,705.50. 
Respondent’s failure to pay complainant this amount is a violation of section 
2 of the Act for which reparation should be awarded to complainant with 
interest. 


Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $20,705.50, with interest thereon, at the rate of 
13% per annum from May 1, 1990, until paid. 

Copies of this order shall be served upon the parties. 


WAHLUKE PRODUCE, INC. v. EL TORO SALAD CO. d/b/a MARLOWE 
SALES. 

PACA Docket No. R-91-341. 

Decision and Order issued May 28, 1992. 


Accord and Satisfaction - Protest - Good Faith Dispute Necessary 
- Conflict of Laws. 


Where Washington complainant was owed outstanding balance on 15 potato transactions with 
California respondent, and respondent tendered less than the amount remaining due by a check 
on which it placed the words “paid in full," and complainant cashed the check after first 
obliterating such words, it was found that, even though California statute allows a creditor to 
avoid an accord and satisfaction by obliterating such words, under the choice of law rule of the 
reparation forum the law of Washington, which follows the majority rule that protest of a 
conditional tender is ineffective, would apply. It was, however, found that the record disclosed 
no good faith dispute as to any of the transactions, and that a good faith dispute is necessary in 
order for an accord and satisfaction to take place. 


George S. Whitten, Presiding Officer. 

Complainant, Pro se. 

Respondent, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 
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Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant sought an award of reparation in the 
amount of $60,090.28 in connection with transactions in interstate commerce 
involving fifteen loads of potatoes. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto, denying liability to complainant. 

The amount claimed in the formal complaint exceeds $15,000.00, however, 
the parties waived oral hearing and therefore the shortened method of 
procedure provided in the Rules of Practice (7 C.F.R. § 47.20) is applicable. 
Pursuant to this procedure, the verified pleadings of the parties are considered 
a part of the evidence in the case as is the Department’s report of 
investigation. In addition, the parties were given an opportunity to file 
evidence in the form of sworn statements, however, neither party did so. 
Neither party filed a brief. 


Findings of Fact 


1. Complainant, Wahluke Produce, Inc., is a corporation whose address is 
P. O. Box 1579, Mattawa, Washington. 

2. Respondent, El Toro Produce, Inc., is a corporation doing business as 
Marlowe Sales, whose address is 1581 North Main, Orange, California. 

3. On or about August 10, through October 2, 1990, complainant sold to 
respondent 15 trucklots of U.S. No. 1 and U.S. No 2 Russet potatoes, various 
sizes, for prices totaling $90,902.52. 

4. On April 16, 1991, respondent sent this Department the following letter 
in relevant part: 


As of the date above there is only four (4) outstanding invoices that are 
due. They are as follows: 


INVOICE NO SHIPMENT DATE AMOUNT 
1329 09-25-90 5792.50 
1335 09-28-90 5850.00 
1336 09-29-90 6195.00 
1338 10-02-90 +5869.00 
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TOTAL DUE $23706.50 


Frankly, we at Marlow Sales are surprised that they have gone ahead 
and filed with PACA, as we have been in contact with Dale from 
Wahluke and have kept them up to date on the status of payment. We 
just recently paid invoice #1325 in the amount of 6865.00 on April Sth, 
1991. 


Enclosed you will find our correspondence with Wahluke to prove our 
part in trying to clear up this matter with them. We are in no way 
disputing the amount owed, or trying not to pay. The remaining 
invoices will be paid in a timely manner. 


5. On May 24, 1991, respondent sent complainant a check in the amount 
of $21,677.50 on the face of which was typed the following: 
"ENDORSEMENT ONBACKACKNOWLEDGES INVOICES/ACCOUNT 
PAID IN FULL.” On the back above the place for endorsement was printed 
the following: 


ENDORSEMENT ACKNOWLEDGES ALL 
INVOICES AND/OR ACCOUNT PAID IN 
FULL. IF THIS STATEMENT IS 
ALTERED IN ANY FASHION, CHECK 

IS NON-NEGOTIABLE 

Invoices #1338,1336,1335,1329, 

1288 through 5/24/91 


Complainant blotted out the words added by respondent on the front and 
back of the check, and endorsed the check, adding the following words: 
"Accepted as partial payment." 

6. On June 20, 1991, complainant notified this Department that a balance 
of $9,187.92 remained due on six invoices as follows: 


INVOICE ORIG. AMT. PAID AMT. BAL. DUE 


1252 $ 995.42 0 $ 995.42 
1288 5,400.00 0 5,400.00 


1338 } 
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23,732.50 21,677.50 2,055.00 


6,672.50 6,025.00 647.50 


1325 —6,865.00 —§,775.00 ——0.00 
$43,665.42 $34,477.50 $ 9,187.92 


7. The formal complaint was filed on May 10, 1991, which was within nine 
months after the causes of action alleged herein accrued. 


Conclusions 


Respondent’s answer asserted that complainant’s accounts were paid in full 
by reason of the check in the amount of $21,677.50 sent May 24, 1991. This 
assertion amounts to a claim of accord and satisfaction. 

In.A. Sam & Sons Produce Company, Inc. v. Sol Salins, Inc.’ we addressed 
the issue of whether, and under what circumstances, words of protest will be 
effective to allow a creditor who accepts and endorses a check marked "paid 
in full" to avoid an accord and satisfaction. In that case, we pointed out that 


although California was among the vast majority of states which interpret 
UCC section 1-207 as not allowing words of protest to avoid an accord and 
satisfaction, the California legislature, in 1987, adopted a new section of the 
Civil Code which allows the avoidance of an accord and satisfaction by a 
creditor who “protests against accepting [a] tender in full payment by striking 
out or otherwise deleting that notation. . ."* However, also in the A Sam & 
Sons case, we enunciated this forum’s choice of law rule under which we 
stated that in the future, only when the parties are both, at the time of the 
attempted accord, residents of states which have adopted the minority view 
that words of protest will be effective to avoid an accord and satisfaction, will 
we deem it appropriate to apply the minority view. The state of Washington, 
where complainant resides, has adopted the majority view that words of 


750 Agric. Dec. 1044 (1991). 


*See West’s Ann. Cal. Civ. Code § 1526. 
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protest do not avoid an accord and satisfaction.’ 

There is another factor present in this proceeding, however, which raises 
the question whether we should find an accord and satisfaction of respondent’s 
debt to complainant. Historically, in reparation proceedings, and in almost 
every state, an accord and satisfaction has been found only where the 
indebtedness has been the subject of a good faith dispute between the parties. 
Nevertheless, the question has been raised by some, whether a good faith 
dispute is any longer necessary as a precondition to an accord and satisfaction 
taking place. The question is based upon the history of accord and 
satisfaction, and is rooted in dicta in Pinnel’s Case, 5 Coke 117a (1602), which 
was later made the basis for decision in Foakes v. Beer, 9 App Cas. 605 
(1884). The rule adopted in that case was that the payment by installments 
of a liquidated debt, all of which was overdue, could not discharge the 
debtor’s obligation to pay the remaining interest on the debt even though the 
creditor had expressly agreed that it should be operative as a total discharge. 
The problem in the judges’ minds was, of course, lack of consideration. 
Foakes v. Beer has been followed in almost all American jurisdictions.” At 
any rate, the requirement of a good faith dispute for an accord and 
satisfaction historically rests upon the need for consideration when making a 
part payment of a liquidated debt. Accordingly, the question has been raised 
whether UCC § 2-209(1), which eliminates the requirement of consideration 
for a modification of a contract, has also eliminated the need for a good faith 
dispute in order for an accord and satisfaction to take place. The question 
was addressed in a footnote to A. Sam & Sons: 


. .. While the UCC eliminates the need for consideration in connection 
with a settlement effectuated by a conditional payment check (see UCC 
§ 3-408, Official Comment 2), and by implication perhaps also the need 
for any dispute based upon such need (see R. Anderson, supra note 5, 
at § 3-408:37), the requirement of good faith, as well as the overriding 
purposes of the Act, require the presence of a bona fide dispute for the 
effectuation of an accord and satisfaction. This is true for several 
reasons. First, a dispute puts the creditor on notice so that the payment 


*State Dept. of Fisheries v. J-Z Sales Corp., 25 Wash. App. 671, 610 P.2d 390 (1980) 


*An exception is Mississippi. See Clayton v. Clark, 22 So. 565, 22 So. 189, 74 Miss. 499 
(1896). 
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may not be accidentally processed in a routine manner. Second, and 
more importantly, a good faith dispute furnishes a reason for 
compromising, or failing to pay according to the original agreement, an 
indebtedness otherwise valid on its face. This latter reason coincides 
with the very important requirement of ’full payment promptly’ imposed 
by the Act and this Department’s regulations. See 7 U.S.C. § 499b(4) 
and 7 C.F.R. § 46.2(aa)." 


In this case, there is no evidence that the part payment made by 
complainant to respondent on May 24, 1991, was preceded by a good faith 
dispute. In fact, the evidence is to the contrary. Respondent’s letter of April 
16, 1991, stated: "We are in no way disputing the amount owed, or trying not 
to pay.” While this might be deemed to be restricted to the four invoices 
which were the particular subject of the letter, the record does not disclose 
any dispute raised by respondent as to any other of the outstanding invoices. 
We find that the amount of $9,187.92 remains due and owing from respondent 
to complainant. Respondent’s failure to pay complainant this amount is a 
violation of section 2 of the Act for which reparation should be awarded to 
complainant with interest. 


Order 
Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $9,187.92, with interest thereon, at the rate of 13% 


per annum from November 1, 1990, until paid. 
Copies of this order shall be served upon the parties. 


"50 Agric. Dec. 1044, at 1053 n. 13 (1991). 
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MISCELLANEOUS ORDERS 


In re: SID GOODMAN & COMPANY, INC. 
PACA Docket No. D-89-523. 
Removal of Stay Order filed June 3, 1992. 


Andrew Y. Stanton, for Complainant. 
Geoffrey R.W. Smith, Washington, D.C., for Respondent. 
Order issued by Donald A. Campbell, Judicial Officer. 


The Stay Order previously issued in this proceeding pending the outcome 
of proceedings for judicial review is hereby lifted. The Order previously filed 
on September 26, 1990, shall become effective on the 30th day after service 
of this Order on Respondent. 
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DEFAULT DECISIONS 


In re: MANUEL MUNOZ, JR., d/b/a FARMER’S PRODUCE, 
FARMER’S MARKET PRODUCE, and FARMER’S WHOLESALE 
PRODUCE, INC. 

PACA Docket No. D-91-540. 

Decision and Order filed October 29, 1991. 


Failure to file an answer - Failure to make full payment promptly. 


Kimberly Hart, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on April 18, 1991, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period of July 1989 through June 1990, respondent purchased, 
received and accepted, in interstate and foreign commerce, from 34 sellers, 
102 lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $264,883.43. 

A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon 
motion of the complainant for the issuance of a default order, the following 
Decision and Order issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 
1. Respondent, Manuel Munoz, Jr. d/b/a Farmer’s Produce, Farmer’s 


Market Produce, and Farmer’s Wholesale Produce, Inc., is a sole 
proprietorship whose address is 4223 W. Salinas, San Antonio, Texas 78207. 
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2. Pursuant to the licensing provisions of the PACA license number 
820726 was issued to respondent on March 16, 1982. This license terminated 
on March 16, 1990, pursuant to Section 4(a) of the PACA (7 U.S.C. 499b(a)), 
when they failed to pay the required annual renewal fee. 

3. As more fully set forth in paragraph 6 of the complaint, during the 
period of July 1989 through June 1990, respondent purchased, received and 
accepted, in interstate and foreign commerce, from 34 sellers, 102 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices or balances thereof 
in the total amount of $264,883.43. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 102 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, repeated and 
flagrant violations of Section 2 of the Perishable Agricultural Commodities 
Act (7 U.S.C. §499b), and such finding shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Acct, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceedings 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §1.139 and 1.145), 

[This Decision and Order became final January 7, 1992.-Editor] 
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In re: BLAIR MERRIAM FRESH FRUIT & PRODUCE, INC. 
PACA Docket No. D-91-552. 
Decision and Order filed December 2, 1991. 


Kimberly Hart, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on July 12, 1991, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period of February 1989 through October 1989, respondent 
purchased, received and accepted, in interstate and foreign commerce, from 
43 sellers, 246 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed purchase 
prices or balances thereof in the total amount of $854,989.05. 

A copy of the complaint was served upon respondent, which complaint has 


not been answered. The time for filing an answer having run, and upon 
motion of the complainant for the issuance of a default order, the following 
Decision and Order issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


i, Respondent, Blair Merriam Fresh Fruit & Produce, Inc., is a 
corporation whose address is 1117 Longs Peak, Longmont, Colorado 80501. 

2. Pursuant to the licensing provisions of the PACA license number 
790331 was issued to respondent on November 17, 1978. This license 
terminated on November 17, 1989, pursuant to Section 4(a) of the PACA (7 
U.S.C. § 499b(a)), when they failed to pay the required annual renewal fee. 

3. As more fully set forth in paragraph 6 of the complaint, during the 
period of February 1989 through October 1989, respondent purchased, 
received and accepted, in interstate and foreign commerce, from 46 sellers, 
246 lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $854,989.05. 
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Conclusions 


Respondent’s failure to make full payment promptly with respect to the 246 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, repeated and 
flagrant violations of Section 2 of the Perishable Agricultural Commodities 
Act (7 U.S.C. § 499b), and such finding shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceedings 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

[This Decision and Order became final January 12, 1992.-Editor] 


In re: GETT-FRESH PRODUCE, INC. 
PACA Docket No. D-91-532. 
Decision and Order filed December 5, 1991. 


Failure to file an answer - Failure to make full payment promptly - Willful violation. 
Jane McCavitt, for Complainant. 


Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on March 7, 1991, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
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during the period March 1989 through December 1989, respondent purchased, 
received, and accepted, in interstate commerce, from 30 sellers, 56 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices, in the total 
amount of $202,172.75. 

A copy of the complaint was served upon respondent Gett-Fresh, which 
complaint has not been answered. The time for filing an answer having run, 
and upon the motion of the complainant for the issuance of a Default Order, 
the following Decision and Order is issued without further investigation or 
hearing pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1, Respondent, Gett-Fresh Produce, Inc., is a Florida corporation, whose 
address is 9071 N. W. 26th Street, Hollywood, Florida 33024. 

2. Pursuant to the licensing provisions of the Act, license number 870746 
was issued to respondent on April 30, 1986. This license was renewed 
annually, but terminated on March 5, 1990, pursuant to Section 4(a) of the 
Act (7 U.S.C. § 499d(a)) when respondent failed to pay the required annual 
license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period March 1989 through December 1989, respondent purchased, received, 
and accepted in interstate commerce, from 30 sellers, 56 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices, in the total amount of 
$202,172.75. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 56 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 
A finding is made that respondent has committed willful, flagrant and 


repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 
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This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final January 20, 1992.-Editor] 


In re: MARKET PRE-PAK, INC. 
PACA Docket No. D-91-502. 
Decision and Order filed November 1, 1991. 


Failure to file an answer - Failure to make full payment promptly - Willful violation. 


Julie Cook, for Complainant. 


Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on October 2, 1990, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period October 1988 through April 1989, respondent purchased, 
received and accepted, in interstate and foreign commerce, from 14 sellers, 
112 lots of perishable agricultural commodities, but failed to make full 
payment promptly of the agreed purchase prices or balances thereof in the 
total amount of $333,372.99. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 
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Findings of Fact 


1. Respondent, Market Pre-Pak, Inc., is a corporation whose address is 
401 North Vickie Drive, Oklahoma City, Oklahoma 73111. 

2. Pursuant to the licensing provisions of the Act, license number 189669 
was issued to respondent on December 15, 1960, was renewed annually, but 
was terminated on December 15, 1989, pursuant to Section 4(a) of the Act (7 
U.S.C. § 499a)) when respondent failed to pay the required annual license fee. 

3. As more fully set forth in paragraph 7 of the complaint, during the 
period October 1988 through April 1989, respondent purchased, received and 
accepted in interstate and foreign commerce, from 14 sellers, 112 lots of 
perishable agricultural commodities, but failed to make full payment promptly 
of the agreed purchase prices, or balances thereof, in the total amount of 
$333,372.99. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 112 
transactions set forth in Finding of Fact No. 3 above, constitute willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 


which the Order below is issued. 
Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b) and the facts and 
circumstances set forth above, shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final January 23, 1992.-Editor] 
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In re: DAVID F. BRAY, d/b/a BRAY FARMS and PRODUCE SALES. 
PACA Docket No. D-92-505. 
Decision and Order filed January 24, 1992. 


Failure to file an answer - Failure to make full payment promptly - Failure to pay license fee. 


Jane McCavitt, for Complainant. 


Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on October 15, 1991, 
by the Deputy Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period August 1989 through February 1990, 
respondent purchased, received, and accepted, in interstate and foreign 
commerce, from 11 sellers, 101 lots of fruits and vegetables, all being 
perishable agricultural commodities, but failed to make full payment promptly 
of the agreed purchase prices, in the total amount of $258,099.52. 

A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a Default Order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, David F. Bray, doing business as Bray Farms and Produce 
Sales, is an individual, whose address is Route 1, Box 506, Frost, Texas 76641. 

2. Pursuant to the licensing provisions of the Act, license number 880961 
was issued to respondent on April 6, 1988. This license was renewed annually, 
but terminated on April 6, 1991, pursuant to Section 4(a) of the Act (7 U.S.C. 
§ 499d(a)) when respondent failed to pay the required annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period August 1989 through February 1990, respondent purchased, received, 
and accepted in interstate and foreign commerce, from 11 sellers, 101 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 
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to make full payment promptly of the agreed purchase prices, in the total 
amount of $258,099.52. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 101 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final January 24, 1992.-Editor] 


In re: SPRING VALLEY POTATO SUPPLY COMPANY, INC. 
PACA Docket No. D-91-557. 
Decision and Order filed December 12, 1991. 


Failure to file an answer - Failure to make full payment promptly - Willful violations. 
Julie Cook, for Complainant. 

Respondent, Pro se. 

Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judges. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
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Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on September 23, 1991, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period July 1988 through March 1989, respondent purchased, 
received and accepted, in interstate commerce, from 58 sellers, 184 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices or balances 
thereof in the total amount of $408,253.66. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a Default Order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Spring Valley Potato Supply Company,Inc., is a 
corporation whose business mailing address is 7057 Westbrook Avenue, Las 
Vegas, Nevada 89117. 

2. Pursuant to the licensing provisions of the Act, license number 870015 
was issued to Larry D. Ward, doing business as Spring Valley Potato Supply 
Company, on October 3, 1986. This license was terminated on October 3, 1988 
pursuant to Section 4(a) of the Act (7 U.S.C. § 499d(a)) when respondent 
failed to pay the required annual renewal fee. 

3. As more fully set forth in paragraph 6 of the complaint, during the 
period July 1988 through March 1989 respondent purchased, received and 
accepted in interstate commerce, from 58 sellers, 184 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices, or balances thereof, in 
the total amount of $408,253.66. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 184 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 
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Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final January 27, 1992.-Editor] 


In re: TRIPLE CROWN PRODUCE, INC. 
PACA Docket No. D-91-529. 
Decision and Order filed October 8, 1991. 


Failure to file an answer - Failure to make full payment promptly - Failure to pay license fee. 


Andrew Y. Stanton, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on March 1, 1991, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period February 1989 through March 1990, respondent purchased, 
received and accepted, in interstate commerce, from 40 sellers, 672 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices or balances 
thereof in the total amount of $175,481.80. 

A copy of the complaint was served upon respondent, which complaint has 
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not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
decision and order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Triple Crown Produce, Inc., is a corporation whose 
address is 1266 Sth Street N.E., Washington, D.C. 20002. 

2. Pursuant to the licensing provisions of the Act, license number 791181 
was issued to respondent on April 20, 1979. This license was renewed 
annually but terminated on April 20, 1991, due to respondent’s failure to pay 
the required annual renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period February 1989 through March 1990, respondent purchased, received 
and accepted, in interstate commerce, from 40 sellers, 672 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices or balances thereof in the 
total amount of $175,481.80. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 672 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent, Triple Crown Produce, Inc., has 
committed willful, flagrant and repeated violations of section 2 of the Act (7 
U.S.C. § 499b), and such finding is ordered published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 
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Copies hereof shall be served upon the parties. 
[This Decision and Order became final February 6, 1992.-Editor] 


In re: THE FRESH BUNCH INCORPORATED. 
PACA Docket No. D-91-541. 
Decision and Order filed November 19, 1991. 


Failure to file an answer - Failure to make full payment promptly - License revocation. 


Julie Cook, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on April 22, 1991, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period September 1989 through June 1990, respondent purchased, 
received and accepted, in interstate commerce, from 33 sellers, 396 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices or balances 
thereof in the total amount of $260,305.06. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a Default Order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, The Fresh Bunch Incorporated, is an Illinois corporation, 
whose business mailing address is 2550 S. Leavitt, Chicago, Illinois 60608. 

2. Pursuant to the licensing provisions of the Act, license number 880642 
was issued to respondent on February 4, 1988. This license was renewed 
annually and is next subject to renewal on or before February 4, 1992. 
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3. As more fully set forth in paragraph 5 of the complaint, during the 
period September 1989 through June 1990 respondent purchased, received and 
accepted in interstate commerce, from 33 sellers, 396 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices, or balances thereof, in 
the total amount of $260,305.06. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 396 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and therefore, 
respondent’s license shall be revoked pursuant to Section 8 of the Act (7 
US.C. § 499h). 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Acct, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final February 6, 1992.-Editor] 


In re: PUPILLO BROKERAGE COMPANY. 
PACA Docket No. D-91-518. 
Decision and Order filed December 13, 1991. 


Failure to file an answer - Failure to make full payment promptly - Failure to maintain trust - 
License revocation. 
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Andrew Y. Stanton, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on December 12, 1990, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period June 1989 through January 1990, respondent purchased, 
received and accepted, in interstate commerce, from 28 sellers, 75 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices or balances thereof 
in the total amount of $306,984.46. 

A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Pupillo Brokerage Company, is a partnership composed 
of Eldoras S. Pupillo and Thomas L. Pupillo, whose address is 33 Produce 
Row, St. Louis, Missouri 63103. 

2. Pursuant to the licensing provisions of the Act, license number 880995 
was issued to respondent on April 12, 1988. The license has been renewed 
annually and is next subject to renewal on or before April 12, 1991. 

3. As more fully set forth in paragraph 5 of the complaint, complainant 
advised respondent in a letter dated August 25, 1989, that its failure to make 
full payment promptly for produce purchases in interstate or foreign 
commerce and failure to maintain the trust were violations of the PACA. 

4. As more fully set forth in paragraph 6 of the complaint, during the 
period June 1989 through January 1990, respondent purchased, received and 
accepted, in interstate and foreign commerce, from 28 sellers, 75 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices or balances thereof 
in the total amount of $306,984.46. 
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Conclusions 


Respondent’s failure to make full payment promptly with respect to the 75 
transactions set forth in Finding of Fact No. 4 above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


The PACA license of respondent Pupillo Brokerage Company is hereby 
revoked. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final March 10, 1992.-Editor] 


In re: VOLANTE WHOLESALE PRODUCE, INC. 
PACA Docket No. D-92-501. 
Decision and Order filed January 3, 1992. 


Failure to file an answer - Failure to make full payment promptly - Failure to pay license fee. 
Eric Paul, for Complainant. 


Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the “Act”, instituted by a complaint filed on October 8, 1991, by 
the Deputy Director, Fruit and Vegetable Decision, Agriculture Marketing 
Service, United States Department of Agriculture. It is alleged in the 
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complaint that during the period July through November 1990, respondent 
purchased, received, and accepted, in interstate commerce, from 7 sellers, 149 
lots of perishable agricultural commodities, but failed to make full payment 
promptly of the agreed purchase prices, or balances thereof, in the total 
amount of $293,012.47. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complaint for the issuance of a decision, the following Decision 
Without Hearing by Reason of Default is issued without further investigation 
or hearing pursuant to section 1.1.39 of the Rules of Practice (7 C.F.R. § 
1.139). 


Findings of Fact 


1. The mailing address of Volante Wholesale Produce, Inc., (hereinafter 
"Respondent"), is 440 Bell Avenue, McKees Rocks, Pennsylvania 15136. 

2. Pursuant to the licensing provisions of the PACA, license number 890005 
was issued to Respondent on October 3,1988. This license terminated on 
October 3, 1990, pursuant to Section 4(a) of the PACA (7 U.S.C. § 499b(a)), 
when Respondent failed to pay the required annual renewal fee. 


3. As more fully set forth in paragraph 5 and 6 of the complaint, during the 
period July through October 1990, respondent purchased received, and 
accepted in interstate commerce, from seven sellers, 149 lots of perishable 
agricultural commodities, but failed to make full payment promptly of the 
agreed purchase prices, or balances thereof, in the total amount of 
$293,012.47. 


Conclusions 


Respondent’s failures to make full payment promptly of the agreed 
purchase prices of the perishable agricultural commodities it purchased as set 
forth in Finding of Fact No. 3 above, constitute, wilful, repeated and flagrant 
violations of Section 2 of the Act (7 U.S.C. § 499b), for which the Order 
below is issued. 


Order 


A Finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
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and circumstances set forth above, shall be published. 

This order shall take affect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Acct, this 
Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final March 16, 1992.-Editor] 


In re: CESAR M. MARTINEZ d/b/a AGRICULTURE COMMODITIES 
INTERNATIONAL and/or CESAR M. MARTINEZ and FRED MARRIOTT, 
a p/ship d/b/a AGRICULTURE COMMODITIES INTERNATIONAL. 
PACA Docket No. D-91-528. 

Decision and Order filed January 3, 1992. 


Failure to file an answer - Failure to make full payment promptly - Failure to pay license fee. 


Kimberly Hart, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on February 28, 1991, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period of December 1988 through November 1989, respondent 
purchased, received and accepted, in interstate and foreign commerce, from 
5 sellers, 68 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed purchase 
prices or balance thereof in the total amount of $259,752.38. 

A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon 
motion of the complainant for the issuance of a default order, the following 
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Decision and Order issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Cesar M. Martinez is an individual d/b/a Agriculture 
Commodities International, whose address is 706 Market Court, Los Angeles, 
California 90021. Respondent, Cesar M. Martinez and Fred Marriott, is a 
partnership d/b/a Agriculture Commodities International whose address is 
706 Market Court, Los Angeles, California 90021. 

2. Pursuant to the licensing provisions of the PACA, license number 
881982 was issued to Cesar M. Martinez d/b/a Agriculture Commodities 
International on September 21, 1988. This license was terminated on 
September 21, 1989, pursuant to Section 4(a) of the PACA (7 US.C. § 
499b(a)), when respondent failed to pay the required annual renewal fee. 
Pursuant to the licensing provisions of the PACA, license number 881374 was 
issued to Cesar M. Martinez and Fred Marriott, a partnership d/b/a 
Agriculture Commodities International on June 5, 1988. This license 
terminated on June 15, 1989, pursuant to Section 4 of the PACA (7 U.S.C. § 
499b(a)), when respondent failed to pay the required annual renewal fee. 

3. As more fully set forth in paragraph 6 of the complaint, during the 
period of December 1988 through November 1989, respondent purchased, 
received and accepted, in interstate and foreign commerce, from 5 sellers, 68 
lots of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $259,752.38. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 5 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, repeated and 
flagrant violations of Section 2 of the Perishable Agricultural Commodities 
Act (7 U.S.C. § 499b), and such finding shall be published. 
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This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceedings 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145), 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final March 17, 1992.-Editor] 


In re: SEXTON VALENTI PRODUCE, INC. 
PACA Docket No. D-91-519. 
Decision and Order filed February 12, 1992. 


Admission of material allegations - Failure to make full payment. 


Andrew Stanton, for Complainant. 
David A. Maney, Tampa, FL, for Respondent. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "PACA", instituted by a complaint filed on December 12, 
1990, by the Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It was alleged in the 
complaint that respondent had committed willful, flagrant and repeated 
violations of section 2 of the PACA (7 U.S.C. § 499b) by failing to make full 
payment promptly to 31 sellers for purchases of 95 lots of perishable 
agricultural commodities in the course of interstate commerce in the amount 
of $247,072.18 during the period May 1989 through August 1989. The 
complaint requested that, as a result of these violations, respondent’s license 
be revoked. 

Respondent filed an answer admitting certain allegations of the complaint 
and denying others. Respondent also claimed that a former employee, John 
Accardi, had unlawfully withdrawn funds from respondent which adversely 
affected respondent’s business. 

Prior to filing a motion for hearing, complainant filed an amended 
complaint on October 1, 1991, as permitted by section 1.137 of the Rules of 
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Practice (7 C.F.R. § 1.37). Paragraph 5 of the amended complaint restated 
the allegations in the original complaint that respondent had failed to make 
full payment promptly, while acknowledging that respondent had fully paid for 
such transactions, albeit after such payment was due. Paragraph 6 of the 
amended complaint added new allegations that respondent had failed to make 
full payment promptly to 24 sellers (in actuality, 23 sellers) for purchases of 
133 lots of perishable agricultural commodities in the course of interstate 
commerce from June 1989 through March 1990, of which $226,841.45 
remained unpaid. The amended complaint alleged that respondent’s failures 
to pay promptly, with a large amount of money currently owing, constituted 
willful, flagrant and repeated violations of section 2 of the PACA (7 U.S.C. 
§ 499b). 

The amended complaint also asserted that on May 10, 1990, respondent 
had filed a voluntary petition pursuant to Chapter 11 of the Bankruptcy Code 
(11 U.S.C. § 1101 et seq.) in the United States Bankruptcy Court for the 
Middle District of Florida, case number 90-3935-8PI, in which respondent 
admitted owing 22 of the produce sellers set forth in the amended complaint 
at least the amounts stated therein. 

The amended complaint further noted that respondent’s license had 
terminated on March 11, 1991, when respondent failed to pay the required 
annual renewal fee and, therefore, requested that respondent be found to have 
committed willful, flagrant and repeated violations of section 2 of the PACA. 

Respondent filed an answer to the amended complaint on October 23, 
1991, in which it admitted owing all but $2,775.00 of the $226,841.45 alleged 
in paragraph 6 of the amended complaint to be currently unpaid. Respondent 
also admitted having filed a voluntary petition in bankruptcy. In addition, 
respondent reasserted its allegations concerning the actions of its former 
employee, John Accardi. 

Respondent has admitted having failed to pay $223,766.45 to 23 sellers for 
the 133 lots of produce it purchased in interstate commerce. Respondent’s 
admitted failure to pay is also evident from its bankruptcy petition. 
Respondent’s allegations concerning the actions of a former employee, John 
Accardi, are not sufficient to excuse it from liability for the commission of 
willful, flagrant and repeated violations of the PACA. Therefore, upon the 
motion of the complainant for the issuance of a decision without hearing, the 
following decision is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 
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Findings of Fact 


1. Respondent, Sexton Valenti Produce, Inc., is a corporation whose 
address is 5445 Bonacker Drive, Tampa, Florida 33610. 

2. Pursuant to the licensing provisions of the PACA, license number 
761573 was issued to respondent on March 11, 1968. This license terminated 
on March 11, 1991, pursuant to section 4(a) of the PACA (7 U.S.C. § 
499d(a)), when respondent failed to pay the required annual renewal fee. 

3. As more fully set forth in Complainant’s Motion for Decision Without 
Hearing by reason of Admissions and Supporting Memorandum, respondent 
failed to make full payment promptly to 23 sellers for purchases of 133 lots 
of perishable agricultural commodities in the course of interstate commerce 
from June 1989 through March 1990, of which $223,766.45 remains unpaid. 


Conclusions 


Respondent has admitted in its answer and its bankruptcy petition that it 
failed to make payment for purchases of produce, as alleged in the complaint, 
and currently owes $223,766.45. Respondent’s admitted failures to make 
payment constitute willful, flagrant and repeated violations of section 2 of the 
PACA (7 U.S.C. § 499b). Accordingly, the following Order is issued. 


Order 


A finding is made that respondent has committed willful, flagrant, and 
repeated violations of Section 2 of the PACA (7 U.S.C. § 499b), and such 
finding shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the PACA, 
this Decision will become final without further proceedings thirty-five days 
after service hereof, unless appealed to the Secretary by a party to the 
proceeding within thirty days after service as provided in sections 1.139 and 
1.145 of the Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final March 24, 1992.-Editor] 
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In re: CLASSIC BROKERAGE COMPANY, INC. 
PACA Docket No. D-90-522. 
Decision and Order filed February 20, 1992. 


Failure to file an answer - Failure to make full payment promptly. 


Ben Bruner, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act" instituted by a complaint filed on February 16, 1990, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period February 1989 through June 1989, respondent received and 
accepted, in interstate commerce, 72 lots of fruits and vegetables; all being 
perishable agricultural commodities, but failed to make full payment promptly 
of the net proceeds in the amount of $122,350.90. 


A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default, the following Decision 
and Order is issued without further investigation or hearing pursuant to 
section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. The business address of Classic Brokerage Company, Inc. (hereinafter 
"Respondent") is 2621 Sandy Plains Road, Suite 304, Marietta, Georgia 30066. 

2. Pursuant to the licensing provisions of the PACA, license number 
870630 was issued to Respondent on February 10, 1987. This license 
terminated on February 10, 1990, pursuant to Section 4(a) of the Act (7 
U.S.C. § 499(a)) when the respondent failed to pay the annual renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period February 1989 through June 1989, respondent received and accepted 
in interstate commerce, 72 lots of fruits and vegetables, all being perishable 
agricultural commodities, but failed to make full payment promptly of the net 
proceeds in the amount of $122,350.90. 
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Conclusions 


Respondent’s failure to make full payment promptly with respect to the 72 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 

The facts and circumstances of the violations of the PACA set forth in this 
decision shall be published. 

This Order shall take effect on the first day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final March 30, 1992.-Editor] 


In re: RUFUS W. SMITH, d/b/a RVP PRODUCE. 
PACA Docket No. D-92-515. 
Decision and Order filed February 19, 1992. 


Failure to file an answer - Failure to pay license fee - Failure to make full payment promptly - 
Willful violations. 


John P. Vos, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on November 25, 1991, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period August 4, 1990, through March 5, 1991, the respondent 
purchased, received, and accepted, in interstate and foreign commerce, from 





RUFUS W. SMITH 943 
51 Agric. Dec. 942 


four sellers, seventy-five lots of fruits and vegetables, all being perishable 
agricultural commodities, but failed to make full payment promptly of the 
agreed purchase prices, in the total amount of $100,819.28. 

A copy of the complaint was served upon the respondent, Rufus W. Smith 
d/b/a RVP Produce, which complaint has not been answered. The time for 
filing an answer having run, and upon the motion of the complainant for the 
issuance of a Default Order, the following Decision and Order is issued 
without further investigation or hearing pursuant to section 1.139 of the Rules 
of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Rufus W. Smith d/b/a RVP Produce, is an individual, 
whose address is Highway 67 West, Hope, Arkansas 71801. 

2. Pursuant to the licensing provisions of the Act, license number 901485 
was issued to the respondent on July 9, 1990. This license terminated on July 
9, 1991, pursuant to Section 4(a) of the Act (7 U.S.C. § 499d(a)) when the 
respondent failed to pay the required annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period August 4, 1990 through March 5, 1991, the respondent purchased, 


received, and accepted in interstate and foreign commerce, from four sellers, 
seventy-five lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed purchase 
prices, in the total amount of $100,819.28. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that the respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 
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Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final April 1, 1992.-Editor]} 


In re: SLIDELL WHOLESALE PRODUCE CO. 
PACA Docket No. D-91-535. 
Decision and Order filed February 11, 1992. 


Failure to file an answer - Failure to pay license fee - Failure to make full payment promptly - 
Willful violation. 


Andrew Y. Stanton, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "PACA", instituted by a complaint filed on March 5, 1991, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period January 1988 through April 1989, respondent purchased, 
received and accepted, in interstate commerce, from 27 sellers, 87 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices or balances thereof 
in the total amount of $161,302.79. 

A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 
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Findings of Fact 


1. Respondent, Slidell Wholesale Produce Co., is a corporation whose 
address is 197 Commercial Square Drive, Slidell, Louisiana 70458. 

2. Pursuant to the licensing provisions of the PACA, license number 
710241 was issued to respondent on November 12, 1976. This license 
terminated on November 12, 1989, pursuant to section 4(a) of the PACA (7 
U.S.C. § 499b(a)), when respondent failed to pay the required annual renewal 
fee. 

3.- As more fully set forth in paragraph 5 of the complaint, during the 
period January 1988 through April 1989, respondent purchased, received and 
accepted, in interstate commerce, from 27 sellers, 87 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices or balances thereof in the 
total amount of $161,302.79. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 87 
transactions set forth in Finding of Fact No.3 above, constitutes willful, 


repeated and flagrant violations of section 2 of the PACA (7 U.S.C. § 499b), 
for which the Order below is issued. 


Order 


A finding is made that respondent Slidell Wholesale Produce Co. has 
committed willful, flagrant and repeated violations of section 2(4) of the 
PACA (7 U.S.C. § 499b(4)), and such finding is hereby ordered published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the PACA, 
this Decision will become final without further proceedings thirty-five days 
after service hereof, unless appealed to the Secretary by a party to the 
proceeding within thirty days after service as provided in sections 1.139 and 
1.145 of the Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final April 16, 1992.-Editor] 
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In re: MID-SOUTH BROKERAGE, INC. 
PACA Docket No. D-91-554. 
Decision and Order filed March 9, 1992. 


Failure to file an answer - Failure to make full payment promptly - Failure to pay license fee - 
Willful violation. 


Joann Waterfield, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


Preliminary Statement 


This is disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499A et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on August 30, 1991, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period November 1989 through October 1990, respondent 
purchased, received and accepted, in interstate and foreign commerce, from 
30 sellers, 76 lots of fruits and vegetables, all being perishable agricultural 


commodities, but failed to make full payment promptly of the agreed purchase 
prices or balances thereof in the total amount of 240,772.34. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Mid-South Brokerage, Inc., is a corporation, whose 
address is 3865 Viscount #8, Memphis, Tennessee 38118. 

2. Pursuant to the licensing provisions of the Act, license number 881794 
was issued to respondent on August 17, 1988, was renewed annually, but 
terminated on August 17, 1991, pursuant to Section 4(a) of the Act (7 U.S.C 
§ 499d(a)) when respondent failed to pay the required annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period November 1989 through October 1990 respondent purchased, received, 
and accepted in interstate and foreign commerce, from 30 sellers, 76 lots of 
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fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of 240,722.34. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 76 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 


service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final April 16, 1992.-Editor] 


In re: AG FAX, INC. 
PACA Docket No. D-92-506. 
Decision and Order filed March 9, 1992. 


Failure to file an answer - Failure to make full payment promptly - Willful violation. 


Janet Heins, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 
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Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on October 18, 1991, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period December 1989 through July 1990, respondent purchased, 
received, and accepted, in interstate and foreign commerce, from 13 sellers, 
50 lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices, in the 
total amount of $454,904.32. 

A copy of the complaint was served upon respondent Ag Fax, Inc., which 
complaint has not been answered. The time for filing an answer having run, 
and upon the motion of the complainant for the issuance of a Default Order, 
the following Decision and Order is issued without further investigation or 
hearing pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Ag Fax, Inc., is a corporation formed and existing under 
the laws of the State of Hawaii, whose address is 23-B Pohaku, Hilo, Hawaii 
96720. 

2. Pursuant to the licensing provisions of the Act, license number 870554 
was issued to respondent on January 29, 1987. This license was renewed 
annually, but terminated on January 29, 1991, pursuant to Section 4(a) of the 
Act (7 U.S.C. § 499d(a)) when respondent failed to pay the required annual 
license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period December 1989 through July 1990, respondent purchased, received, and 
accepted in interstate and foreign commerce, from 13 sellers, 50 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, in the total 
amount of $454,904.32. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 50 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
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repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final April 16, 1992.-Editor] 


In re) DARLENE M. ANTHONY, d/b/a YUMA COUNTY PRODUCE; 
and/or DARLENE ANTHONY and DAVID ANTHONY d/b/a YUMA 
COUNTY PRODUCE AND FARMERS MARKET. 

PACA Docket No. D-92-510. 

Decision and Order filed March 11, 1992. 


Failure to file an answer - Failure to pay license fee - Failure to make full payment promptly - 
Willful violation. 


John P. Vos, for Complainant. 
Respondents, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on November 15, 1991, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
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during the period July 7, 1989, through March 9, 1990, respondents purchased, 
received, and accepted, in interstate and foreign commerce, from eight sellers, 
twenty-two lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed purchase 
prices, in the total amount of $133,183.91. 

A copy of the complaint was served upon respondents, Darlene M. 
Anthony d/b/a Yuma County Produce and/or Darlene Anthony and David 
Anthony d/b/a Yuma County Produce and Farmers Market, which complaint 
has not been answered. The time for filing an answer having run, and upon 
the motion of the complainant for the issuance of a Default Order, the 
following Decision and Order is issued without further investigation or hearing 
pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondents, Darlene M. Anthony d/b/a Yuma County Produce 
and/or Ms. Darlene Anthony and David Anthony d/b/a Yuma County 
Produce and Farmers Market, is a partnership, whose address is 2185 San 
Marcos Drive, Yuma, Arizona 85365. 

2. Pursuant to the licensing provisions of the Act, license number 891269 
was issued to respondents on May 22, 1989. This license was renewed 
annually, but terminated on May 22, 1990, pursuant to Section 4(a) of the Act 
(7 U.S.C. § 499d(a)) when respondents failed to pay the required annual 
license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period July 7, 1989 through March 9, 1990, respondents purchased, received, 
and accepted in interstate and foreign commerce, from eight sellers, twenty- 
two lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices, in the 
total amount of $133,183.91. 


Conclusions 


Respondents’ failure to make full payment promptly with respect to the 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 
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Order 


A finding is made that respondents have committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final April 24, 1992.-Editor] 


In re: BORELLI PRODUCE DISTRIBUTORS d/b/a VALU-FRESH 
FRUITS and VEGETABLES, LTD. 

PACA Docket No. D-92-503. 

Decision and Order filed March 3, 1992. 


Failure to file an answer - Failure to make full payment promptly - Failure to pay license fee - 
Willful violation. 


Joann Waterfield, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on October 9, 1991, by 
the Deputy Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period June 1, 1989 through June 4, 1990, 
respondent purchased, received, and accepted, in interstate and foreign 
commerce, from 21 sellers, 113 lots of fruits and vegetables, all being 
perishable agricultural commodities, but failed to make full payment promptly 
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of the agreed purchase prices, in the total amount of $217,764.90. 

A copy of the complaint was served upon respondent December 4, 1991, 
which complaint has not been answered. The time for filing an answer having 
run, and upon the motion of the complainant for the issuance of a Default 
Order, the following Decision and Order is issued without further investigation 
or hearing pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 
1.139). 


Findings of Fact 


1. Respondent, Borelli Produce Distributors d/b/a Valu-Fresh Fruits and 
Vegetables, LTD., is a California corporation, whose address is 1685 E. 
Street., Suite 106, Fresno, California 93706, and P.O. Box 12367, Fresno, 
California 93777-2367, respectively. 

2. Pursuant to the licensing provisions of the Act, license number 181279 
was issued to respondent on May 21, 1959. This license was renewed 
annually, but terminated on May 21, 1991, pursuant to Section 4(a) of the Act 
(7 US.C. § 499d(a)) when respondent failed to pay the required annual 
license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period June 1, 1989 through June 4, 1990, respondent purchased, received, and 
accepted in interstate and foreign commerce, from 21 sellers, 113 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, in the total 
amount of $217,764.90. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 113 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
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final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final April 27, 1992.-Editor] 


In ree NEWARK PRODUCE DISTRIBUTORS, INC. 
PACA Docket No. D-92-523. 
Decision and Order filed March 30, 1992. 


Failure to file an answer - Failure to make prompt full payment - Willful violation. 


Janet Heins, for Complaiaant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499 et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on January 16, 1992, 
by the Deputy Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period March 1991 through June 1991, respondent 
purchased, received, and accepted, in interstate and foreign commerce, from 
2 sellers, 9 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed purchase 
prices, in the total amount of $193,885.40. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a Default Order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 





PERISHABLE AGRICULTURAL COMMODITIES ACT 


Findings of Fact 


1. Respondent, Newark Produce Distributors, Inc., is a corporation 
organized and existing under the laws of the State of New Jersey, whose 
business address is 35 Joseph Street, Newark Farmers Market, Newark, New 
Jersey 07105. 

2. Pursuant to the licensing provisions of the Act, license number 880418 
was issued to respondent on December 18, 1987. This license terminated on 
December 18, 1990, pursuant to Section 4(a) of the Act (7 U.S.C. § 499d(a)) 
when respondent failed to pay the required annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period March 1991 through June 1991, respondent purchased, received, and 
accepted in interstate and foreign commerce, from 2 sellers, 9 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, in the total 
amount of $193,885.40. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 9 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final May 7, 1992.-Editor]} 
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In re) NEWARK PRODUCE DISTRIBUTORS, INC. 
PACA Docket No. D-92-523. 
Order Denying Late Appeal filed June 4, 1992. 


Dismissal - Late appeal. 


The Judicial Officer denied a late appeal after the Initial Decision had become final and 
effective. 


Janet Heins, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Order issued by Donald A. Campbell, Judicial Officer. 


This is an appeal by Respondent from an Initial Decision and Order by 
Administrative Law Judge Dorothea A. Baker (ALJ) under the Perishable 
Agricultural Commodities Act, as amended (7 U.S.C. § 499a et seq.). 
However, the Initial Decision and Order became final on May 7, 1992, and 
effective on May 18, 1992. Accordingly, Respondent’s appeal must be 
dismissed because it was not timely filed. See In re Kurjan, 51 Agric. Dec. 
____ (Feb. 24, 1992); In re Hamilton, 45 Agric. Dec. 2395 (1986); In re 
Bushelle Cattle Co., 45 Agric. Dec. 1131 (1986); In re Hulings, 44 Agric. Dec. 


298 (1985), appeal dismissed, No. 85-1220 (10th Cir. Aug. 16, 1985); In re 
Powell, 44 Agric. Dec. 1220 (1985), the latter of which is attached as an 
Appendix. If the appeal had been timely filed, it would have been dismissed 
as without merit. See, e.g., In re Caito Produce Co., 48 Agric. Dec. 602 (1989). 


Order 
Respondent’s appeal is dismissed. 
Appendix 


In re Powell, 44 Agric. Dec. 1220 (1985). 
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In re) CENTURY WHOLESALE and DISTRIBUTION, INC. 
PACA Docket No. D-92-513. 
Decision and Order filed March 26, 1992. 


Failure to file an answer - Failure to pay license fee - Failure to make full payment promptly - 
Willful violation. 


Janet Heins, for Complainant. 


Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on November 22, 1991, 
by the Deputy Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period June 23, 1990 through December 14, 1990, 
respondent purchased, received, and accepted, in interstate and foreign 
commerce, from 17 sellers, 108 lots of fruits and vegetables, all being 


perishable agricultural commodities, but failed to make full payment promptly 
of the agreed purchase prices, in the total amount of $209,271.60. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a Default Order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Century Wholesale and Distribution, Inc., is a corporation 
organized and existing under the laws of the State of Florida, whose business 
address is 5520 Anderson Road, Tampa, Florida 33634. 

2. Pursuant to the licensing provisions of the Act, license number 891047 
was issued to respondent on April 11, 1989. This license terminated on April 
11, 1990, pursuant to Section 4(a) of the Act (7 U.S.C. § 499d(a)) when 
respondent failed to pay the required annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period June 23, 1990 through December 14, 1990, respondent purchased, 
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received, and accepted in interstate and foreign commerce, from 17 sellers, 
108 lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices, in the 
total amount of $209,271.60. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 108 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 


Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final May 15, 1992.-Editor] 


In re: TRUETT PARTRIDGE d/b/a CIRTRUS CREEK TRADING CO. 
PACA Docket No. D-92-511. 
Decision and Order filed March 26, 1992. 


Failure to file an answer - Failure to pay license fee - Failure to make full payment promptly - 
Willful violation. 


John P. Vos, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 
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Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on November 20, 1991, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period March 24, 1990, through August 23, 1990, respondent 
purchased, received, and accepted, in interstate and foreign commerce, from 
two sellers, thirty lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed purchase 
prices, in the total amount of $327,915.00. 

A copy of the complaint was served upon respondent, Truett Partridge 
d/b/a Citrus Creek Trading Company, which complaint has not been 
answered. The time for filing an answer having run, and upon the motion of 
the complainant for the issuance of a Default Order, the following Decision 
and Order is issued without further investigation or hearing pursuant to 
section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Truett Partridge d/b/a Citrus Creek Trading Company, 
is a corporation, whose address is 2 Mile Line, 1/8 Mile West of Taylor Road, 
Mission, Texas 78572 and Route 4 Box 195 C, Mission, Texas 78572. 

2. Pursuant to the licensing provisions of the Act, license number 891213 
was issued to respondent on May 8, 1989. This license was renewed annually, 
but terminated on May 8, 1991, pursuant to Section 4(a) of the Act (7 U.S.C. 
§ 499d(a)) when respondent failed to pay the required annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period March 24, 1990, through August 23, 1990, respondent purchased, 
received, and accepted in interstate and foreign commerce, from two sellers, 
thirty lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed purchase 
prices, in the total amount of $327,915.00. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
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repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final May 26, 1992.-Editor] 


In re: FOR-EM PRODUCE, INC. 
PACA Docket No. D-92-527. 
Decision and Order filed April 16, 1992. 


Admission of material allegations - Failure to pay license fee - Failure to make full payment 
promptly - Willful violation. 


Janet Heins, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.; hereinafter 
"PACA"), instituted by a complaint filed on February 5, 1992, by the Director, 
Fruit and Vegetable Division, Agricultural Marketing Service, United States 
Department of Agriculture. It is alleged in the complaint that during the 
period July 1989 through May 1991, respondent purchased, received and 
accepted, in interstate and foreign commerce, from 15 sellers, 116 lots of fruits 
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and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices or balances thereof 
in the total amount of $221,920.28. 

A copy of the complaint was served upon respondent, and respondent filed 
an answer admitting all material allegations of the complaint. Upon the 
motion of the complainant for the issuance of an order, the following Decision 
and Order is issued without further investigation or hearing pursuant to 
section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, For-Em Produce, Inc., is a corporation organized and 
existing under the laws of the State of Indiana, whose business address is P. 
O. Box 1293, Marion, Indiana 46952. 

2. Pursuant to the licensing provisions of the Act, license number 791248 
was issued to respondent on May 1, 1979. This license was renewed annually 
but terminated on May 1, 1991, pursuant to Section 4(a) of the Act (7 U.S.C. 
§ 499d(a)) when respondent failed to pay the required annual renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period July 1989 through May 1991, respondent purchased, received and 
accepted in interstate and foreign commerce, from 15 sellers, 116 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $221,920.28. 


Conclusions 
Respondent’s failure to make full payment promptly with respect to the 116 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, repeated, and 
flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts and 
circumstances set forth above shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 
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Pursuant to the Rules of Practice governing procedures under the Acct, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[Decision and Order became final May 26, 1992.-Editor]} 


In re: GARY P. BERRYMAN, d/b/a BERRYMAN’S FRESH FRUITS & 
VEGETABLES. 

PACA Docket No. D-92-520. 

Decision and Order filed May 6, 1992. 


Failure to file an answer - Failure to pay license fee - Failure to make full payment promptly - 
Willful violation of PACA. 


Joann Waterfield, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on January 7, 1992, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period March 1990 through April 1991, respondent purchased, 
received, and accepted, in interstate and foreign commerce, from 11 sellers, 
137 lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices, in the 
total amount of $125,051.85. 

A copy of the complaint was served upon respondent February 25, 1992 
which complaint has not been answered. The time for filing an answer having 
run, and upon the motion of the complainant for the issuance of a Default 
Order, the following Decision and Order is issued without further investigation 
or hearing pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 
1.139). 
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Findings of Fact 


1. Respondent, Gary P. Berryman, d/b/a Berryman’s Fresh Fruits & 
Vegetables, is a corporation, whose address is 3119 Produce Row, Houston, 
Texas 77023. The home address of Gary P. Berryman is 1110 Circle Bend, 
Missouri City, Texas 77489. 

2. Pursuant to the licensing provisions of the Act, license number 890713 
was issued to respondent on February 17, 1989. This license was renewed 
annually, but terminated on February 17, 1992, pursuant to Section 4(a) of the 
Act (7 U.S.C. 499d(a)) when respondent failed to pay the required annual 
license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period March 1990 through April 1991, respondent purchased, received, and 
accepted in interstate and foreign commerce, from 11 sellers, 137 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, in the total 
amount of $125,051.85. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 137 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final June 12, 1992.-Editor] 
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In re: RESTAURANT FOOD SUPPLY CO. 
PACA Docket No. D-92-517. 
Decision and Order filed May 15, 1992. 


Admission of material allegation - Failure to pay license fee - Failure to make full payment 
promptly - Willful violation. 


Janet Heins, for Complainant. 
Leonard A. Carlson, Columbus, OH, for Respondent. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.; hereinafter 
"PACA"), instituted by a complaint filed on December 5, 1991, by the Deputy 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period January 1991 through February 1991, respondent purchased, 
received and accepted, in interstate and foreign commerce, from 10 sellers, 35 
lots of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $116,730.79. 

A copy of the complaint was served upon respondent. Respondent filed 
an answer on December 30, 1991, in which admissions are entered as to the 
allegations advanced by paragraphs 2, 3 and 4 and, further, by such answer, 
that purchases, receipts and acceptances in interstate commerce were made 
by respondent of certain undesignated perishable agricultural products. All 
other allegations of the complaint are denied. Thereafter, complaint counsel 
moved for the issuance of a decision without hearing by reason of admission, 
which motion is granted by order concurrently issued. Thus, this Decision and 
Order is issued without further proceedings pursuant to section 1.143(a) of the 
Rules of Practice (7 C.F.R. § 1.143(a) (1992)). 


Findings of Fact 


1. Respondent, Restaurant Food Supply Co., is a corporation organized 
and existing under the laws of the State of Ohio, whose business address is P. 
O. Box 30950, Gahanna, Ohio 43230. 

2. Pursuant to the licensing provisions of the Act, license number 741105 
was issued to respondent on January 21, 1974. This license was renewed 
annually, but terminated on January 21, 1992, pursuant to Section 4(a) of the 
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PACA (7 U.S.C. § 499d(a)) when respondent failed to pay the required 
annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period January 1991 through February 1991, respondent purchased, received 
and accepted in interstate and foreign commerce, from 10 sellers, 35 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $116,730.79. 


Conclusions 
Respondent’s failure to make full payment promptly with respect to the 
thirty-five transactions set forth in Finding of Fact No. 3, above, constitutes 
willful, repeated and flagrant violations of Section 2 of the PACA (7 U.S.C. 
§ 499b (1988)), for which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the PACA (7 U.S.C. § 499b (1988)), and 


the facts and circumstances set forth above, shall be published. 

Pursuant to the Rules of Practice governing procedures under the Acct, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in section 1.145 of the Rules of 
Practice (7 C.F.R. § 1.145 (1992)). 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final June 24, 1992.-Editor] 
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CONSENT DECISIONS 


(Not published herein-Editor) 


Conrad Produce, Inc. PACA Docket No. D-92-507. 3/25/92. 


Sun Sprouts of Texas, Inc. PACA Docket No. D-91-547. 3/26/92. 


Leone and Leone a/t/a Leone and Leone Wholesale Produce Co. Leone and 
Leone Produce, and Frank’s Farm Market. PACA Docket No. D-91-520. 
5/6/92. 
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creating artificial 
billing and collecting on basis of false invoices 
billing and collecting for livestock not delivered .... 
conversion of investor’s funds 
false accounting 
false weighing 
self-dealing 
weighing 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
accord and satisfaction 
alter ego 
appeal 
dismissal as late 
corporate charter, suspended 
corporate veil, piercing 
commercial bribery 
duty to inform customer of employee’s request for kickbacks . 720 
hearing 
non-compliance at time of 
not required 
interstate commerce 
invoices 


license 


false or misleading statement in application for 

failure to pay fee for 784, 921, 926, 929 
934, 942, 944, 946, 949 
951, 956, 957, 961, 963 
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novation 
payment 
extended payment period, agreements 
extension of terms 
failure to pay promptly 725, 733, 741, 782, 784 
919, 921, 922, 924, 926, 927, 929 
934, 936, 938, 941, 942, 944, 946, 947 
949, 951, 953, 956, 957, 959, 961, 963 
reparation proceedings 
accord and satisfaction 
burden of proof 
modification or adjustment of terms of sale . 811 
consignment 
distinguished from "open sale" 
conflict of laws 
commercial bribery 
delivery, defined 
evidence 
flawed accounting not considered regarding 
reasonable price after price agreed 
fees and expenses 
good delivery 
good faith dispute 
necessity of for accord and satisfaction . . 865, 912 
inherent defect 
inspection 
adequacy of sampling 
grade standards 
timeliness 
investigation 
report prepared by PACA is 
advisory in nature 
jurisdiction 
lacking on counterclaim where 
complainant not licensed 
lot number 
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assignment of 
notice, of rejection of goods by buyer 
notice of tender acceptance must be within 
reasonable time or recovery barred 
open sales 
distinguished from consignment 
"handle" and “open" are terms 
consistent with open sale 
rather than consignment 
dump discount not warranted 
partial payment 
intent must be manifest where items 
must be part of 
price after sale 
protest 
purchase after inspection 
reasonable value 
determination of in absence of agreement by 
parties 
tender, defined 
truck driver’s action in delivered sale 
responsibility for 
Uniform Commercial Code 
§ 2 - 316(2) 
warranties 
suitable shipping condition 


warranty of merchantability 


sanctions 
agency discretion in choice of penalty 
flagrant and repeated violations 
policy considerations 
revocation of license 
suspension of license 
automatic for failure to pay reparation 
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wilfulness 720, 725, 733, 741, 782, 784, 919, 921 
922, 924, 926, 927, 929, 934, 936, 938, 941, 942 
944, 946, 947, 949, 951, 953, 956, 957, 959, 961, 963 
not required for finding of violation 
trust, failure to maintain 


PLANT QUARANTINE ACT 
baggage 
inspection, lack of 
civil penalties 394, 397, 400, 403, 406, 409, 511, 515 
521, 523, 525, 527, 529, 531, 533, 536 
538, 540, 542, 544, 546, 548, 550, 552 
554, 556, 558, 560, 562, 564, 566, 568 
570, 572, 574, 576, 578, 580, 582, 584, 586 
foreign garbage, storage and disposal of .. 409, 509, 525, 527, 574 
importation of prohibited articles 
arrival document, failure to complete 
prohibited article 
511, 515, 536, 540 
542, 548, 560, 576, 584 


fruit peel 
millet seed 


vegetables 
interstate movement of prohibited articles 
movement of fruit from Hawaii to continental 
United States 


521, 531, 556, 570 
offering prohibited fruit to common carrier 
for shipment from Hawaii to continental 
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United States 
523, 529, 538, 544 
550, 562, 564, 568 


SALARY OFFSET 
grade retention 
stay of collection 
temporary employee 
validity of debt 


SANCTIONS, GENERALLY 

agency discretion in choice of penalty 

civil penalty 
burden of producing evidence of basis 

statutory factors 

departmental ability to prevent 
circumvention of suspension 

joint and several liability 

sanction policy 


violation of previous consent decree 
wilfulness and intentionality 




















